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Belknap,
No. 5977.

GrayAnabel E. Valliere and Elaine

v.

Woitto A. Filfalt.

30, 1970.June

Normandin, & and David 0. HuotO'Neil HuotCheney (Mr.
thefororally ), plaintiffs.

&Lord Martin and DavidNighswander, KillKelley (Mr.J.
thefor defendant.KillKelley orally),

Grimes, areThese actions to recover for personaldamagesJ.
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of an whichout automobile accident occurred oninjuries arising
Enfield,21, at New was1967 There a trialHampshire.January

admitted,which was in aat verdictliabilityby jury, resulting
$30,500Valliere in the andfor the amount of one forplaintiff

$7,500.inthe the amount of Defendant’sGray exceptionsplaintiff
were transferred by Dunfey, J.

was within a of oldThe Valliere month 70being yearsplaintiff
as aat the time of the accident. She was a stitcher inemployed

she had worked for She testifiedwhere over fortyfactory years.
72,to shethat she to continue work until was over per-planned

75,to because her “benefits would have been so muchhaps
.. . because of the taxes. I wouldn’t have tobetter after that

72, to earn as much.... After we’re allowedthe taxespay
”as we can.

that at she became foroffered to 70Defendant prove eligible
themonth fora benefit from the perretirement company off114

$129toher life in addition to Social Security amountingrest of
month.per

admittedshould bethat the evidence offeredDefendant urges
wouldthat herof the benefitsto the plaintiffimpeach testimony

and bear-72 aswork until she wasif she continued tobe better
How-with continued employment.her intention toon respecting

as a wholetakenever, theit is to us that testimonyclear plaintiff’s
bewouldherretirement benefits from employerthatis not any
bewouldno limitationsunder Social Securitybetter but that

72. The evidenceafter ageon the amount of her earningsplaced
and wasthathas no to rebut testimony properlyoffered tendency

excluded.
issue of ofDefendant further thecontends that aggravation

wrist was nota in Mrs. Valliere’s presentedconditionpre-existing
the didin because he court notthe court’s saysfairly charge

madeThe courtmention the defendant’s contention.specifically
that a conditionit clear that there was no but pre-existingdispute

to tirecould recoverdid exist. The was thattold plaintiffjury
andthe conditiondrat dre accidentextent pre-existingaggravated “for the injurywas entitled to bethat she compensated greater
.condition, if . .of thatwhich she suffered virtueby previous

from thethe resultedand if find thatonly you injurygreater
” had toldaccident. Hein thesuffered previouslyaggravation

issues,allof onhad the burdenthe drat the proofplaintiffsjury
statedinstruction, he specificallybut the quotedabovefollowing
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as in allas wellthe issue ofwith tothat aggravationregard
burden ofothers, had thethe proof.plaintiff

athe asthat from chargeit is certainWe believe reasonably
arecover fornotthat couldunderstoodthe plaintiffwhole jury

thereof, andanbut for aggravationcondition onlypre-existing
theextent pre­and to what plaintiff’swhetherthe questionthat

was a con­the accidentwas bycondition aggravatedexisting
and weofhad the burdenwhich the proof,issue on plaintifftested

173,N.H.v. 97reversible error. Paradisfind no Greenberg,
606, 607; 108 N.H.175, v.83 A.2d Locke Cressy Company,

181,116, 118, 229 A.2d 182.
to instruct theto the failure of the courtDefendant excepted “ findIfas follows: youwith his requestaccordancein #5jury
or future lostis entitled to forthat the recovery pastplaintiff

thereof, must con-in the amountthen youdeterminingwages,
work,her toher reasonable worksider expectancy, willingness

rather than inreceive nowfact that she willand the payment
” as . . .did instruct the follows:The courtthe future. jury

what duration has oras extent and fordecide to whatmustyou
earn, is,that loss ofher to capacityaffect abilitywill this injury

the accidentdirect, result ofearn, natural andas the probableto
”itself.

“workmention expectancy”did not specificallyThe charge
it was inade-work,” thatbut we cannotto sayor “willingness

thedid not instructthethat reason. chargefor Althoughquate
nowreceivethe would paymentthatto consider plaintiffjury
be-future, nowill suffer prejudicein the defendantthanrather

must beVallieretheamount recoverable plaintiffthe bycause
hereinafter in-ad reasonsher damnum fortolimited original

dicated.
set aside as ex­should bewhether the verdictsThe question

The verdictsfact for the trial court.issues ofcessive presented
futurein of the element ofbut we cannot viewwere saylarge,

actiona reversal of the trial court’s deny­thatand sufferingpain
warranted. v. Pom­would be Hanlonthe defendant’s motionsing

Connor,409, 646, 649; v.407, 157 A.2d Roy102 N.H.eroy,
529, 21.257 A.2dN.H.109

however, that thethe defendant’s contentionwithWe agree,
tire adverdict to increasemotion made afterValliere’splaintiff

$40,000$25,000 have beenwrit to shouldof her fromdamnum
motions,suchthe allowance oftodenied. Our practice relating
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verdict,even after a is a liberal one v. 106(Haney Burgin,
213,N.H. 208 A.2d 448 but it is not without some restrictions.)

RSA 514:9. InSée612, A. 631.3v. 63 N.H.Hardy Nye,
case, $25,000,this insurance limited thethe was tocoverage

ad no reasonamount of the damnum. There was thereforeoriginal
infor the to the defendant of claimpossiblecompany notify any

that that he be hisexcess of amount so could byrepresented
that suchown or for the defendant to consider repre-attorney

with-sentation was needed. The admission ofcompany’s liability
wasout with or of the defendantconsultationprior approval

made the did not exceed Individualwhen claim the coverage.
offor defendant have to an admissioncounsel might objected

theand could also have acted to the ofliability protect rights
well within the limitsdefendant with of offers to settlerespect

which were ofof the made. Since thepolicy admittedly rights
in adthe defendant have been the increasemay prejudiced by

denied.verdict, have beendamnum after motions shouldthe Cf.
53,v. 100 A.2d 335.N.H. 119Derby Company,

andinsustained partExceptions
inoverruled part.

All concurred.


