
377

Merrimack,
No. 5983.

Henry Hanson, Ex'r.

v.

Concrete,N. H. Pre-Mix Inc. & a.

20,1970.July

Sanders & Gilbert forUpton, Upton orally)Upton{Mr. J.
the plaintiff.

JVourie, Sundeen, & and H.Robert HurdWiggin, Pingree Bigg
Mr. Hurd for the defendant.( orally),

Lampron, Hanson,Action theexecutor of estateHenrybyJ.
deceased, Concrete,of Lawrence G. Hanson N. H. Pre-Mixagainst

truck, Teas,and theInc. of its Paul G. foroperator personal
and death from a truckcollision with ainjuries resulting operated

5, Trial, view,the decedent on 1966 in Bow. with aby August
inresulted a verdict for the Defendants’plaintiff. toexceptions
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evidence;of the denial of their mo-the admission and exclusion
verdict;and directed to oftions for nonsuit portions plaintiff’s

theand of court’s denial theirand to the ofargument charge;
motion to set aside the were reserved and transferredverdict

Keller,by J.
an cement mixer truckTeas was easterlyemptyoperating

13 Bow at about 10 a.m. on a road on a clearon Route in dry
and had travelled this road before and was awareHesunny day.

wasdiat on either side. The Hanson housediere were residences
feet ofside of Route 13 about eastsituated on the south 300

at to 40a in the road. Teas who had been 35curve travelling
35 as he this curve.miles hour reduced his to roundedspeedper

the Teas sawAt a about 200 feet from Hanson driveway,point “ ”a red truck the deceased out ontooperated by nosingpickup
Teas or “fluttered” his brakes.the androadway lightly applied

he deceased waswas feet became aware thatWhen he 100 away
He histhat Teas was appliedunaware approaching. lightly

later,brakes, his truck “slued”“slammed on the brakes” and
Teas the left frontand the rear of the vehicle struckaround right

that im-There was evidence the ofof the Hanson truck. point
22 widefeet from the south of the footwas about 3 edgepact

thewas from his truck toThe deceased thrown pave-highway.
Theas a ofweeks later result the accident.ment and died some

him to wearhad a restricted licensedeceased requiring glasses
atsoevidence that he was notThere waswhen doingdriving.

he not outand that didthe time of the accident stop moving
truck wasas the Teasof his approaching.driveway

the court’s sub­to that ofdefendants part chargeThe excepted
main­the last clear chance. Theythe issue of theto jurymitting

did notbecausedoctrine not plaintifftain this was applicable
forhaddefendant savingestablish that opportunitysufficiently

there must be evidenceunder our lawTo raise this issueaction.
the tobe found: 1. that onefacts canfrom thewhich following

be with was aware of the other’sactually pres­charged liability
ence; eitheraware tire was2. that he was that otheractually

it; 3.of tire or unable to extricate himself fromperilignorant
that, situation, and timeafter of the due care requireddiscovery

Railroad,v.an for action. Clarkafforded savingopportunity
368,36, 38, 369; v. 96 N.H.173 A. Hamlin Roundy,87 N.H.

496,494,420; Gard,123, 124, 419, 10971 A.2d N.H.Page v.
503,256 A.2d 505.
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theUnder above rule is insufficient andpresumed knowledge
there be amust clear to theavoid accident afteropportunity
there actual of theis other’s and of his ob-knowledge presence

to dielivion v. FaltinNational Co.danger. Transp. Transp.
446, 450,Co., 606,N.H. 255 A.2d 610;109 v.Clark Railroad

However a actualof need not be basedsupra. finding knowledge
to that effect the beone to Theupon testimony given by charged.

circumstances be such that the becould warranted inmay jury
direct of lack of or of actualtestimonydisregarding knowledge,

at a certain of time and find in ofknowledge period only, spite
did,that that the to be fact,one in actualtestimony charged

have of the hisother’s and of want ofknowledge presence ap-
of the at a time sufficient to himperilpreciation impending give

a theclear to avoid accident in exercise ofthe or-opportunity
care. 123,Hamlin v. 124-25,96 N.H.dinary Roundy, 71

419, 420; Tarbell, 153,A.2d 155,Lincoln v. 98 N.H. 95 A.2d
778, 779.

testified thatTeas he was aware deceased’sof theactually pres-
heence when was 200 feet from the ofout whichaway driveway

wasthe deceased Teas further testified that when heproceeding.
was feet from that he100 became aware thatdriveway actually

However,was of thethe deceased him. onperilignorant facing
that his feetTeas’ he brakes at 100 fromtestimony applied away

“ ”brakes,of collision later slammedthe and on thepoint coupled
a to a secondwith evidence of one-half reactionthree-quarters of

withtime before brakes are evidenceactually applied, together
a vehicle one halfthat travels in feet second one and timesper

hour,its which been found milescould have to be 35speed, per
the could that was aware of thefind defendantjury properly

125 feetdeceased’s unawareness some away.
We next underturn to whether these circumstances defendant

abe found to have clear to avoid thecould had opportunity
the due wasaccident exercise of care. Teas’ truckby equipped

“ ”air bewith an horn which is loud and heardcouldpretty quite
however,which, was timea distance not blown at beforeany

“ ITeas testified: don’t make a ofthe accident. practice blowing
”because scare of horn.tire horn can with thisyou people type

At the time there was no other traffic in the in eitherhighway
The in front of the Hanson wasdirection. drivewayhighway

22 feet wide. It be found truck wasabout could that deceased’s
the time3 feet at the of collisioninto highwayapproximately
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for 8 wide truck19 feet Teas’ footthus the remainingleaving
to Hanson vehicle. There was further evidencearound thego

couldwhich it be found that the Teas truck befrom could brought
in feet or anto a a distance of 75 less ap-stop by emergency

of its brakes.plication
thewas to athere evidence warrantWe hold that finding by

time andthe defendant had the requisitethat opportunityjury
submitted die issueand the trial courtfor action properlysaving

155,153,Tarbell,v. 98 N.H.the last clear chance. Lincolnof
778,95 A.2d 779.

of clear chance shouldthat the doctrine lastDefendants argue
in-it aboutof this becausebe abandoned in cases type brings

a onand results negli-by placing premiumequitable illogical
fault be theone whoseand mayliability upongence imposing

Prosser, of Torts s. 65 ed.the Law (3d 1964).lesser of two.
which is free fromthe ofRare is doctrine responsibilitylegal

Whether, how, com-and the rule ofcriticism. adoptedrecently
1969, 225; 1970,Lawsch. ch. 35)(Lawsparative negligence

and some ofdie of last clear chance obviatewill affect doctrine
Prosser,See Law ofremains to be seen.criticismsthe above
we not find66 ed. 1964 In this framework doTorts s. (3d ).

a whichit consider doctrineto abandoning abruptlyopportune
the law this Statehas been of for many years.

to in evidenceDefendant and the admissionexceptedobjected
to the distanceof an out-of-court experiment relating stopping

of the same model as the oneof a cement mixer operated by
trial refused admit the ofthe defendant. The court to testimony

thea to the but admitted that of whowitness experiment person
it. The record indicates that the court wasperformed cognizant

of need thesethe to have under condi­experiments performed
m­similar those of the actual Ra­tions tosubstantially happening.

859,F.2dv. General Motors 417 864 (8thseyer Corporation,
v. Bank Den­Cir. Publix Cab Co. Colorado National1969); of

205, to338 702. evidencever, P.2d Experimental139 Colo.
isbein a motor vehicle can stoppedthe distance whichshow

Beck­the test.if meets above of conditionssimilarityadmissible it
258,255, 878,Alexander, 880; Annot.,A.77 N.H. 90v.ley

218, between225. “PerfectA.L.R.2d identity experimental78
” m­nor Ra­conditions is neither attainable required.and actual

af­v. DissimilaritiesGeneral Motorsseyer supra.Corporation
Id. We can­the not admissibility.evidenceofthe weightfect

inabused its discretionon record that the trial courtnot thesay
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the evidence. v. Alexander v.admitting Beckley supra; Healey
Bartlett, 112,110, 617,73 N.H. 59 A. 619.

Defendant to die admission of a bank book offeredexcepted
deceased’s to save. There was evidence thatto show disposition

andretired theincome deceased madealthough pensionreceiving
and sold and and sold on hiswoodworkings grew vegetables

before the accident. The of and with-premises history deposits
accumulated, book,drawals and the balance as theevidenced by

was admissible the issue his as anon of to earn elementcapacity
Dieckmann,of under RSA v. F.2d556:12. 109damages Gray

88,382, Annot., A.L.R.3d18 155.387 Cir. See(1st 1940);
Gobeil, 150, 151, 152, 413, 414;v. 84 N.H. 147 A.Morrell

Co.,v. F.Perkins 200 183 Conn.Trucking Supp. (D.Moffa
1961).

the verdict.onJudgment

All concurred.
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No. 6033.

HampshireThe State of New
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LaddLevi and Lucille Ladd.

20,July 1970.

Rudman,Warren B. General and A.DonaldAttorney Ingram,
Assistant General for the State.Attorney (Mr. Ingram orally),


