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General, andS. B.ThomasAttorneyGeorge Pappagianis,
GeneralAssistant forAttorney (Mr. WingateWingate, orally),

the State.

-andbrief for defendAlexander Kalinski the(by orally),J.
ant.

Lampron, from a conviction for a motoroperatingAppealJ.
a under the influence of liquor.vehicle on public way intoxicating

the denial his mo-Defendant’s to ofRSA 262-A:62. exceptions
evidence, verdict, and set asidea directed tofortions to suppress

andwere reserved transferredof by Griffith,the verdict guilty J.
hiswhilea officer operatingwas stopped by policeDefendant

Street in Man-direction on Unionavehicle in northerlymotor
under arrest and taken1, 1968. He was placedchester on March

his blood was takenwhere a ofsampleto headquarterspolice
of .24showed an alcohol content percent byonwhich analysis

weight.
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a on defendant’s motion toAfter before trial suppresshearing
blood and its on theto the test resultevidence groundany relating

counsel to the thethat he was denied his toright prior taking,
made andtrial court the following findings ruling:

“ defendant was warnedThe Court finds that the ofproperly
Arizona, 436, L. Ed. 2dhis v. 384 U.S. 16rights [Miranda

arrest,694, S. the time the and86 Ct. at of notified of1602]
counsel, didhis to that he not hecounselrequestright although

atwas notified both at the scene of the arrest and the station
he in ...when was first . That to this hesubsequentbrought

under theconsented to blood consent law after itimpliedgiving
himwas to That whenproperly explained [RSA 262-A:69-c].
cellhe was from the for the of the technicianbrought purpose

blood,his heat that time to a techniciantaking objected taking
his and he wouldblood stated that like to hisconsult attorney

the taken. Atto blood that time DurantOfficer in-prior being
himformed that the technician was to take the bloodqualified

and he him atthat would not that time call histopermit attorney
after the beenuntil blood had taken as wasblood tosupposed

asbe taken soon after his arrest as was He hadpossible. orig-
been arrested at five or ten aftersome minutesinally midnight,

and it was thenow 12:50. On basis this theof Courtfinding,
taken,finds that the wasblood test not that he didimproperly

taken,consent itsto and it will be admitted sub-properly being
”the the defendant.to ofexceptionject

The defendant was in under a arrestlawful when acustody
wasblood taken from him and he does not contendsample that

this anconstituted unlawful search and seizure under the fourth
and fourteenth of theamendments Federal Constitution. Schmer­

757, 767-72,ber v. 908,384 U.S. L. Ed.California, 16 2d
917-20, 1833-836;1826, Davis,86 S. Ct. v.State 108 N.H.
45, 226 A.2d 873. did theNor violate defendant’staking priv­

under the fifth amendment. Schmerber v.ileges California, supra
760-65; Mulack, 429,at 40 Ill. 2d 240 N.E.2dv. 633.People

theHence issue is whether under the thepresented ofprovisions
sixth amendment a exercise of themeaningful options granted

defendantto the under the consent lawimplied 262-A:69-­(RSA
a withrequired consultation counsel-j) and advice as to the
alternatives him.facing

-sixthThe amendment which that in all criminalprovides pros
theecutions accused shall the to have theenjoy assistanceright
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criticaltotohas been construed applyhis defenseforof counsel
45, 69,Alabama, 287 U.S.v.Powelltheof proceedings.stages

Wade,55, 64; v. 388170, 53 United States158, S. Ct.L. Ed.77
1156, 1926,1149, 87 S. Ct.2d218, 224, 225, L. Ed.18U.S.

UnderAlabama, 1, Ct. 1999.U.S. 90 S.1931; 399v.Coleman
at a post-in­has been held requiredof counselit the presence
The fact thatv. WadeStates supra.Unitedline-up.dictment

with innumerableriddled“isa confrontation peculiarlysuch
even cru­which seriously,and variable factors mightdangers

” a for theas basisfair trial wasfrom a givencially, derogate
1158, at228, 2d at 87 S. Ct. 1933.at L. Ed.Id. 18decision.

be-However, of differencesthe existencethe Court recognized
“ various other steps,a confrontation and preparatorytween such

the accused’sscientific of finger-such as or analyzingsystematized
hair, . . .the like whichand pre-bloodprints, sample, clothing,

at whichas criticalsuch characterized stagesclude stages being
”his counsel. Id.has tire to the ofthe accused right presence

1158,227, atL. 2d at 87 S. Ct. 1932.at 18 Ed. (Emphasis“ or otherfurther that:stated LegislativeThe Courtadded).
. . . abuse . . . alsowhich eliminate the risks of mayregulations

the basis for the as ‘critical’ ”.remove regarding stage [line-up]
239, 1164,at L. 2d at at TheId. 18 Ed. 87 S. Ct. 1938. taking

in the wasof a absence of counsel heldexemplarhandwriting
to defendant’s under this amendment because ofnot deny right

a risk that the absence of counsel fromminimal might derogate
263,a fair trial. v.his to Gilbert 388 U.S.right California,

267, 1178, 1183, 1951,18 L. Ed. 2d 87 S. Ct. 1953.
The trial court was the evidence in thewarranted onfinding

“case that the wasconsent lawpresent implied properly explained
to ”RSA 262-A: 69-c in as follows:provides part[die defendant].

69-ain sectiontestTests. Before specifiedto any“Prerequisites
is the law enforcement officer shall inform the arrestedgiven, (1)

-his aof to have similar test or tests made aperson byright per
son of his own him anafford to re-choosing, (2 ) opportunity

test,such additional and 3 inform him thequest of consequences( )
of his refusal to a test at the direction of the law enforce-permit

”ment officer. A defendant does not a advicerequire lawyer’s
to understand avail aor himself of the to have blood testright
made a of his own To blood or refuseby person choosing. give
and be to revocation of his license for 90subjected days (RSA

is a decision not much different than that decid-of262-A:69-e)
whether or not furnishto officers an of defendant’sing exemplar
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267, Ed.18 L.U.S. atv. 388Gilbert California,handwriting.
1183, at 1953.2d at 87 S. Ct.

decisionsand ourstatute 262-A:69-i)(RSAourFurthermore
72, 597; v.Gallant, 227 A.2d State LaFoun­v. 108 N.H.State(

Groulx,635;219, A.2d State v. 109 N.H.tain, 231N.H.108
a defendant’s blood will bethat281, A.2d249 provide690)

thata as to insuretaken, in such mannerandhandled analysed
“be riddled with innumerableresults will not dangersthe test and

-deroevenfactors which seriously, crucially,and variable might
” 218,Wade,v. 388 U.S.fair trial. United Statesafromgate

1158, at Also the tech­228, 2d at S. Ct. 1933.L. Ed. 8718
andestablisheda test arein such sufficientlyinvolvedniques

defendantfew so that theinthe variables techniques enough
theoffor “a confrontation”has the meaningfulopportunity

Wade, 227,at L.at trial. United States v. 18case supraState’s
1932;1158, at v. 38887 S. Ct. Gilbert California,Ed. 2d at

1953;1183,267, 2d at S. Ct. at18 L. Ed. 87U.S. at SchantzCf.
F.2d 11 9th Cir. 1969v. 418 ( ).Eyman,

undermade an accusedthe decisions to beWe hold that by
“are a decision”law notour consent essentially lawyer’simplied

but, be14 the canv. at on contrary,Eyman, supra )( Schantz
• the assistance of counselmade a defendant in the absence ofby

under the sixthsubstantial to hiswithout any prejudice rights
Alabama,v.Colemanv.Gilbert supra;amendment. California

Kenderski, N.991999, Super.See State v.Ct., 2002.S.90 J.
Orr,249, 251-52; v. 262 Cal.224, 229-30, 239 A.2d Finley

137, 141-42; v.663-64;656, 69 Cal.2d Rptr.App. Janusch
726,Vehicles, 72880 Cal. (Cal.Motor Rptr.Department of

de­that the ofwords we hold2d In other takingApp. 1969).
law 262-A:69-­under the consentfendant’s blood implied (RSA

of the criminal requir­a proceedingwas not “critical” stagea)
defendant’s basic“to rightdie assistance of counsel preserveing

” The trial courtv. Alabama supra.Colemanfair trial.to a
bloodresults the test of defendant’sruled that the ofproperly

evidence at the trial.were admissible in
trial that Unionhad beforefor the stipulatedCounsel parties

waswas a Thein Manchester agreementStreet public highway.
and State rested its case withoutin court thenot stated open

afor dis-in evidence. Defendant movedthe stipulationentering
the State toThe court reopenmissal on that permittedground.

inthe thethe of presencefor purpose stating agreementsolely
motion to dismiss. He con-and denied defendant’sof the jury
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tends that was and him inthis error doubleplaced jeopardy.
tire State in this situation restedDecision to topermit reopen

66,in the of the trial court. State v. Menke 25discretion N.J.
180; Burbank, 269, 278,A.2d State v.135 156 Me. 163 A.2d.

639, 643-44; Glass, 832,v. 421 F.2d 833United States (9th
316,Mathews, 313, A.2d5394 N.H.Ricker v.Cir. See1969).

66, 73,68, A.2d 75.242198; 109 N.H.v. Janvrin,Sargent
We in the didfind no abuse of discretion court’s action. Nor it

in as he was triedthe defendant double notjeopardy beingplace
Smith, 149,a the same State v. 98 N.H.second time for offense.

States, 657,789; F.2d 661-62A.2d v. United 40795 Rhyne
States, 687,F.2dv. 380 703Cir. UnitedMorgan(7th 1969);

5 Crim. L. Bull. 3759th Cir. 1967 (1969); ).(

overruled.Exceptions

sit;Griffith, did the concurred.not othersJ.,

Strafford,
No. 5957.
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