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ruled,trialas the court without heSinceBroadway exception.
attach,no land to which a ofnow owns could heright way

Tatone, 398,no to claim one. Sawtelle v. 105 N.H.has standing
111, 117;406, Am. 2d201 A.2d 25 Easements and Li­Jur.

s. 11 and ss. 115-16. His should have been deniedcenses petition
the easements.without consideration of ofquestion private

sustained.Exception

sit;Griffith, did not the others concurred.J.,
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Thornton,and Thornton EdwardR. Sr.Thornton (Mr. orally),
for the plaintiffs.

Sundeen,Nourie, & and R. Falby,Wiggin, Pingree Bigg John
thefor defendant.Falby orally),(Mr.Jr.

Lampron, Actions forto recover personaldamages injuriesJ.
father,Kathleen and for to herto consequential damagesJones

accident,William out of an automobile onarisingJones, April
28, 1965, in Wolfeboro. Counsel for defendant appeared specially
and filed a motion to dismiss each action on the thatground

Chase, therein,the defendant named wasJeffrey not the operator
motions,of the vehicle. On the set for on theseday hearing plain-

filed atiffs motion amendto the declarations in their writs by
“after the word defendant the or hisinserting following agent,

”servant, or David Fernald.permittee,
A was held before at which washearing Flynn, testimonyJ.

the defendantpresented Chase and hisby whosestepfather, ga-
involved,owned the car followed that of witnesses calledrage by

the In dismiss,of hisby plaintiffs. motions to de-support the
fendant undertook to show that he had not been the operator

vehicle,of the there was evidence that hisalthough motor ve-
hicle had stated that he At the of the tes-report was. conclusion

the trial court tooktimony, motion to amend andup plaintiffs’
it.granted

The trial court made the andfollowing findings rulings:
“Motion to dismiss the actions,(sic) amended,asplaintiffs’

in anresulting evidentiary hearing.“ In whether, as a law,matter ofdetermining a motion to
dismiss should be all factsgranted, andproperly thepleaded
reasonable inferences therefrom are construed most favorably
to the If aplaintiffs. is entitled toplaintiff recover upon any
state of facts findable under the the motion to dismisspleadings,
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Sons,& 105v. Charlesdenied. Aldrich Beauregardshould be
N.H. 330.

“ decision, declara-amendedthe theBased on Aldrich plaintiffs’
However, in thesea cause action.state oftion would toappear

actions, elect on thethe did not to solelyrely pleadings,plaintiffs
done,amended, have but instead allowedas which could theythey

andfor factual determinationsbeevidence to presented rulings
”the Court.by

the that theThe then found on evidence auto-presentedcourt
a wasmobile in which Kathleen was owned Sheldonpassenger by

David wasthat Fernald the andMotors operatorCorporation;
was neither the nor the owner theservant of or of defend-agent

Chase;ant that had the theof ownerJeffrey Jeffrey permission
to the hadvehicle butoperate Fernald to itpermitted operate
without the owner’s or or authori-expressed permissionimplied
zation.

the which implement“In of above andview findings rulings,
to dis-defendant’s motionsthe amended theplaintiffs’ pleadings,

to plaintiffs’the actions aremiss each of above subjectgranted
” reserved and transferred.which wereexceptions

’ writs for a trial bythe was marked juryEach of plaintiffs
the ofat time in accordance with rule the5 ofentry superior

5;R.court. RSA v. NationalRealty491:App. Corp.Nassif
267, mark-Co., A.2d 748. This sameFire 107 N.H.Ins. 220

writs as amendmentsthe amended theover towould carrying
of the actions.to the in tire characterdeclarations no way changed

200,134, 135, A.2d 201.Cate, 99 N.H. 106v.See Lucas
-foractions at law to recover plaindamagesBeing negligence,

Const.,a N.H.to have the issues tried by jury (tiffs were entitled
v.1, unless waived. NationalRealtyart. Corp.pt. 20.) Nassif

consent, fail-anAbsentFire Ins. Co. agreement,supra. express
above, a clearure to with rule 5 or conduct manifestingcomply

a waiver thisintent waive this constitutional ofto rightright,
2d47 s.not be inferred or Am. Juryshould presumed. Jur.

the sole of whether64. The defendant’s motions issuepresented
-was the vehicle. The disthe defendant the of hearingoperator

as to theclosed that there was evidence whetherconflicting op-
When end of theerator was the defendant or Fernald. at the

the amend theirthe court motions togranted plaintiffs’hearing
writs, denied,to have the motions to dismissbecame entitledthey

or Fernald waseither the defendant thesince it thatappeared
been raisedand the the latter’s had notissue ofoperator, agency
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issueon thein the presentedhearingsubmitted. Participationor
de-athe to havea waiver jurywas not of rightthe motionsby

were found towas, and if Fernaldthetermine who operator
v.been, he was the defendant’s Guptillwhether agent.have Cf.

55, is507, 512, A.2d This240 59. par-108 N.H.Bergman,
Fernald, thewhose testimony plain-when Davidtrueticularly

issuesthematerial on importantconsidertiffs would most likely
defendant’s motionsat the onraised, was unavailable hearing

at thatin Vietnamonstationed military dutyto dismiss being
time.

entitled tothat wereruledThe trial court correctly plaintiffs
amendeddenied the face of theirmotions onhave defendant’s

330,Sons,& N.H.v. 105declarations. Aldrich Beauregard
see the record before us basis14. We fail to on any200 A.2d

hadthat thethe trial court’sto warrant implied ruling plaintiffs
have the issuestheir constitutional towaived or forfeited right

a Thetriedraised in their amended by jury. findingspleadings
and was not the or servantthat Fernald was the operator agent

with toare vacated. The per-the defendant findings respectof
vacated, The isas irrelevant. orderare alsomission to operate

sustained; dismissmotions toException
denied.

All concurred.


