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Hillsborough,
No. 6015.

Frank Sheldon
Patricia Sheldon

v.

SevignyLeo
Town Pelham & a.Of

30,October 1970.

Shaw & Robert forShawEldredge oralty), plaintiffs.{Mr.

Winer, & Robert W.Lynch Pillsbury (Mr. Pillsbury orally),
for defendant Leo Sevigny.

Hamblett, & for defendant townLaTouretteKerrigan, Lopez
Pelham,of filed no brief.

Griffith, Plaintiffs’ bill in that the defend-equity allegedJ.
ant had violated the town of Pelham ordinanceSevigny zoning
and had his tank within the bounds of thelocated septic plain-
tiffs’ The line between lot and de-boundary plaintiffs’property.
fendant’s was in and it was between counsellot dispute agreed
that this line have to be determined before furtherwould pro-

on the bill in andceedings original equity, apparently might
be determinative of in theclaims action.plaintiffs’ original By

of counsel Hamilton Associates were retained to de-agreement
thetermine line. The line established their was notby survey

and ato the the matter was referred tosatisfactory plaintiffs
Master B. for(Frank Clancy, Esq.) hearing.

Plaintiffs as their sole witness Frank Shel-presented plaintiff
anddon the defendant introduced the of E.testimony James
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Hamilton The theRoantree from Associates. decision of master
was favorable the defendant and was the Trialto byapproved
Court as to tire the line.location of Plain-{Flynn, J.) boundary
tiffs’ and waswere reserved transferred. Itexceptions agreed

die in the the linethat sole issue case was betweenboundary
the lots that the defendant concerned with thisand issueonly
was Leo Sevigny.

theThe and defendant theiracquired lots from com-plaintiffs
mon and the deeds those of the de-predatedgrantors plaintiffs’

Builders,is name offendant. Defendant’s lot in the Sev-A-Tel
Inc., a owned who is con-bycorporation principally Sevigny,
sidered the the lot the of case.owner of for thispurposes

A. a land heIn 1963 Clark subdivided tract of ownedJoseph
at tire Windham andcorner of Road Simpsonsouthwesterly

in aRoad Pelham. Ned a surveyor, prepared planSpaulding,
4,into seven now ownedthe tract lots lotincludingdividing by

the and lot 3 the defendant.now owned by Spauld-plaintiffs,
aand Albert of the tract includ-Lynch acquired portioning J.
19, 30,lots 3 and 4 on 1963. NovemberDecember Oning

1, 41964 and December lot1964 fromplaintiffs purchased
and thethe administratrix of deceased NedLynch Spaulding’s

25,estate. 3 was tire defendant on MarchLot toconveyed
31,and1965 March 1965 same sources.theby

exhibit,The was an withbyplan prepared togetherSpaulding
and in thean certain courses distancescorrectingoverlay orig-

in the the deedsinal The other exhibits case were toplan. only
defendant,the and several theand ofplaintiffs plan pre-copies

Hamilton Associates.bypared
The lie side onin side tire sidesoutheasterlylots question by

monument, Brook,of a natural Beaver and are both bounded
the side Hemlock Drive. The courseon southeasterly bylargely
the line between lots 3 and 4of boundarydisputed running

Drive isfrom Beaver Brook to Hemlock stated as N 70° W
the deeds and in dre S E inin converse as 70° theplaintiffs’

deeds. thedefendant’s Plaintiffs Hamiltonchallenge surveyor’s
that this course was stated in deeds andconclusion the on the

incorrectly.Spaulding plans
deeds,the than Bea-in otherThe monument mentionedonly

front, isrear, Drive at the anand Hemlockver Brook at the
in the side-feet short of the brook southwesterlythreeiron pipe

Plansideline. The#3, the Spauldingline of lot disputedopposite
less,or mea-be 130 feet morethe line of lot toshows rear #3
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The defendant’s deedsthe brook. describe thesured along by
and distance said the . . .line course lot to“bybydisputed #4

deeds describeof The plaintiffs’right way.” (Hemlock Drive).
“and distance said lotthe same line the same courseby along

”the which is theto of southwest cornerpoint beginning,#3 “ ”4of lot at the northwest corner of lot 3.f /
Thus reference the into marker mentioned ofby only any

deeds, Plan,the and the theto measurement shown by Spaulding
fjdetermined the southwest 4Hamilton Associates corner of lot

#3,to be feet the sideline marked130 from of lotundisputed
the ironby pipe.

Roantree,E. the Hamilton intestified effectsurveyor,James
that if he followed the anddistances courses ingiven plaintiffs’
deeds he would reduce the distance called for in defendant’s deed

feet on the brook and the same withapproximately fifty doing
the defendant’s deeds reduced the distance called in thefor plain-
tiffs’ deeds Driveon Hemlock feet. He testified that heby fifty
found iron used in the southwestpins commonly surveys along
line of 3 the referred in the deedslot one to three feetincluding

afrom Beaver Brook and within or the distancesfoot two of
in the deeds on Beaver Brook for both lots 3 and 4. Hegiven

Drive,also found on Hemlock within a foot two of the lo-or
deeds,cation called for distances in the at theiron north-by pins

5,east of lot 4 at the latter lotcorner lot the next north-being
4. Heof lot did not locate at the betweeneasterly any pin point

4lots and 3 on Drive.Hemlock But from theby measuring
iron the distance called for in the deeds 4to lot he locatedpin
the corner the lots Drive. Sinceof two on Hemlockboundary

aof common line between the soadoption boundary points
indetermined with the distances called for the deedsagreed

for both lots and with thethe shown on Spauldingquantities
thelots,for ofboth he the true courseplans concluded

line was S 65° 17' E. This was ac-30"boundary testimony
aand the trial court as basisthe master for a de-cepted by

4 and 3.the line between lotscree boundaryestablishing
The that because there were no monumentsplaintiffs argue

corners,in thecalled for deeds to establish the the course of
S E must70° control over all other factors in the establishment

the While in theof line. absence of monuments coursegenerally
will if arecontrol distance inconsistent Am. 2dthey (12 Jur.

.y. 47,65,Boundaries at 603 11 Boundaries 5.(1964); C.J.S.
at this the rule when a596 is not the call for course( 1938) )
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with all calls in the deedsin error and conflicts the otherappears
and on the Id. The trialthe evidence court here wasground.

that the courseentitled the of theto accept testimony surveyor
the caseand determine from all the evidence inwas incorrect to
Coxeter,tire the line. v.correct location of Coburnboundary

158, Todd,v. 50 56551 N.H. 163 Andrews N.H.( 1871);
(1871).

The evidence to the iron not shown on thepins plansrelating
as thewas considered evidence of original survey (Bar-properly

with thev. 11 N.H. 557 andron togetherCobleigh, (1841) )
-the to establish the boundother factors in evidence enabled court

Thisthe in the deeds.line to most conform to callsnearlyary
the trial and as it iswas a determination of fact court sup-by

Munnis,v.the evidence it must stand.ported Rautenbergby
20, 105N.H. A.2d 770 v. Johnson,108 226 Goodwin(1967);

294, 199 A.2d 97N.H. (1964 ).
create a dis-Plaintiffs that the effect of the decree is toargue

5, action,who is a to thiswith the owner of lot notpute party
that4 andline between lots 5. Theyas to the argueboundary

willline lots 4 and 3 notof the betweenthe location boundary
lots withoutsufficient land for the changingleave remaining

it be a5. If this were true wouldbetween lots 4 andthe line
the line be-location ofthat the surveyor’sargumentstrong

4 and 3 wastween lots incorrect. No such evidence was of-
the statementand evidence wasin the thefered case only

land fromtook nothat the corrected courseof the surveyor
estab-he had found an ironand that pin apparentlylotany

and follows thatlots 4 5. It plaintiffs’the line betweenlishing
in the case.from the evidenceclaim is without support

that both deedsthe factrestsfinal uponPlaintiffs’ argument
the bank ofasBeaver Brook running bylinethe bydescribe

frommeasurementsthat the surveyor’sthe brook. They argue
the brookthe thread ofDrive were fromHemlockthe brook to

a factormuch ofthe bank. Howbeen fromhaveand should
deci-or the master’sthe opinionwas in either surveyor’sthis

deed runsfact that aevent theInnot anydoes appear.sion
to thelimit thea stream does not conveyancebank oftheby

limitintent to soof anof clearthe absence expressionbank in
and street shallin the riverthat the soil“An intentthe grant.

land isnot thewho does own abuttingabe owned by person
in theanthat it would require express exceptionso improbable

declaration, certainorclear and unequivocalor somegrant,
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limit the title of the to theand immemorial to granteeusage,
” Furbish,the river. v.of the street and the of Smithedgeedge

126, 398,123, A. 399 Luneau v. Mac-4468 N.H. (1894);
Donald, 273, 276, 44, Annot.,173 A.2d103 N.H. 46 (1961);

982, 17, at 1023A.L.R.2d s.49 (1956 ).

overruled;exceptionsPlaintiffs'1
remanded.

All concurred.

Court,Peterborough District
No. 6021.

v.State Bruce Fox.

30,1970.October

Rudman,Warren B. Dunn,General and W. MichaelAttorney
General,Assistant brief for the State.Attorney by

defendant,D.William Tribble for the filed no brief.

Per Curiam. Defendant is with a motorcharged operating
whilevehicle under the influence of in vio-liquorintoxicating

-of RSAlation 262 A: 62.
is theHe to thewhom on theperson blood of Davidreport

Traxler,Traxler was sent mistake. See State v. 110 N.H.by
410, receive a269 A.2d Defendant did not copy864 (1970).
of the of his withintest afterreport hoursforty-eight August
1, when it1969 was received the of asby Department Safety,

in RSA 262-A:69-a. He actualreceived notice of itprovided
1, 1969, 5,and a onon 1969.August copy August


