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Rockingham,
No. 5887.

Hotel, Inc. v.Wentworth

Gray,A. Inc.F.

1, 1970.December

Devine, Millimet, &Stahl Branch and E. Don-McDonough,
ald for the(Mr. orally), plaintiff.Dufresne Dufresne

Calderzuood, &Silverman Ouellette and Laurence E. Kelly
for the defendant.(Mr. Kelly orally),

Duncan, This action arises of anout accident which oc-J.
27,curred on 1965 onMay owned thepremises by plaintiff

herein, when A. Todlowski was inStanley the course ofinjured
his the defendant herein. Heemployment by received workmen’s

F. A.from andcompensation Inc. aGray, common-brought
law Hotel, Inc.,action Wentworth asagainst thepermitted by
Workmen’s RSA theLaw. 281:14. action pres-Compensation By

us,before seeksWentworthently fromindemnity Gray against
with itwhichany liability be in Tod-(Wentworth ) may charged
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lowski’s action it. See 21;Court Ruleagainst RSASuperior 491:
R. 21.App.

dismiss,The defendant motion to the thatGray’s upon ground
action,the writ Wentworth states no cause of andbybrought

the further that rule 21 notdoesupon ground permit joinder
case, Morris,in such a deniedwas after All ques-hearing, by J.

lawtions of the defendant’s to denial ofpresented by exception
this motion were reserved and transferred theby justice.presiding

The writ a incount that Tod-plaintiff’s alleges, by assumpsit,
lowski was while theon Wentworthinjured premises,painting

to an oral contract between and Wentworthpursuant whichGray
rise to an that the work begave implied wouldwarranty per-

in a manner;formed careful and workmanlike that breachGray’s
of this resulted in Todlowski’swarranty and thatinjuries; Gray
should therefore answer to Wentworth for for whichany damages
Wentworth be found hable to Todlowski.may

A second count on the of in thealleges negligence part Gray
for,theof workperformance contracted its failure toincluding

the and to Wentworth defectsinspect premises dis-report any
covered, and that reason thereof should beby Gray required
to Wentwordi to Todlowski.indemnify anyagainst liability

In its the defendant thatofsupport exception Gray argues
the the writ did not relate the oftowarranty alleged by safety

and that even if it can be construed to haveGray’s employees,
so,done relievedWentworth cannot be ofthereby non-delegable

aduties it as owner. The defendant fur-imposed upon property
itsther that to its is limited toliability employeeargues liability

281,to workmen’s under RSA ch. which can-pay compensation
not be extended to indemnification of Wentworthrequire against

latter’s atthe common law toliability Gray’s employee.
The authorities a to inindemnification cir-supporting right

ascumstances such are here are not unanimous. 101presented
Workmen’s s. 982 HoweverCompensation (c) (1958).C.J.S.

we are satisfied that under the better view and the factsupon
this third action be maintained.alleged, party may properly

While our Workmen’s Law toCompensation operates deprive
“ ”an of his of ataction common lawinjured employee rights

his and the insureragainst employer 281:12employer’s (RSA
it the), expressly to(supp.) preserves employee’s right pro-

ceed third in RSAtort. 281:14. See v.against persons Butler
150, 154, 385,99 N.H. 106 A.2dKing, 388 More-(1954).

over it contains no to that of the Federalprovision comparable
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Act,and Harbor Workers’ and state stat-Longshoremen’s many
utes that the the forofliabilityproviding employer compensa-

“shall be and in em-tion exclusive” of all to theplace liability
“on account of such 33 U.S.C.A. s. 905. Seeployee injury.”

Annot., 2 A.L.R. Fed. 1014 (1969 ).
lawHence our no obstacle to the main­presentscompensation

of the attenance action common law Went-­employee’s against
worth, to theor action over Wentworthconsequent by against

out,As has been the mere conferral the em­Gray. pointed upon
of to the shouldployee rights compensation against employer

not to third of common-lawoperate deprive persons rights
the which have as a result of breachagainst employer they may

the Larson,of 2to them.by employer separate obligations
Workmen’s Law 5. 76.52 No.Compensation (Rel. 6). “[C]om­
mon-law are not to be deemed clearrights abrogated except by

” 72.90,Id. s. at 226.63language. No.(Rel. 5). CityCf. of
Court, 398,Sacramento v. 205 Cal. 2d 403-­Superior App.

05 (1962 ).
The issue the defendant’s ispresented by motion whether the

contract between Wentworth andalleged would riseGray give
to an to Wentworth on the ofobligation topart Gray perform

manner,the work with due and in acare workmanlike and
an tothereby Wentworthimply obligation indemnify against

suffered as a result of breachliability of contract.Gray’s
While the defendant that as a ittort-feasor isargues joint

not liable Miniter,to 56,contribution v.Scahill 101 N.H.(See
57, 140,132 A.2d 142 the claim is one(1957) ), plaintiff’s

indemnification, contribution,for not so that the issue of con-
Larson,tribution is not before us. 2See Workmen’sproperly

Law 5. 76.21 Rel. No. 6Compensation ( ).
An of theincreasing body respectable viewsupportsauthority

that a contract for services rise to angives independent obliga­
tion to the to whom the services are owedparty which is

thefrom owed to theseparate contractor’sduty oremployees
others who suffer from his failure to the contractmay perform

care,with reasonable and a to the otherimplies duty indemnify
to the contract losses breachparty from ofagainst resulting

the to him. Westchester v.obligation Co. WestchesterLighting
175,S. E. 278 N.Y. 15County N.E.2d 567Corp., (1938);

v. 124, 133,Co. Pan-AtlanticRyan 350 U.S. 100 L. Ed.Corp.,
76 S. Ct. 232 See v.Feliciano Trasatlantica(1956). Compania

S.A.,Es­ 411 F.2d 976 Cir.(1st United Airpanola, 1969);
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Wiener, 379,Lnc. v. F.2d Cir.Lines 335 398-404 (9th 1964).
Larson, 76.10,See 2 Lawalso Workmen’s 5.Compensation

76.43, Annot.,at 230 et No. ss. 76.43 97seq (Rel. 6), (d);
616, Annot.,A.L.R.2d 624 7 L. Ed. 2d 1071(1964); (1949);

Am. 2d41 24 is sees. “It difficult toIndemnity (1968).Jur.
there should be obstacle to that whenwhy any conceptual saying

an creates a inconditionemployer negligently dangerous per-
a aservice for third he theshouldforming party, indemnify

if wasthird even the third to the extentparty party negligent
” Larson,2 dthe s.of to discoverfailing danger. supra 76.43( ),
Restatement, 5.See Restitution 95at No.250.75 (Rel. 6).

Larson,Restatement, Second, Torts s. 383 ( 1965);(1937);
Third Action OverWorkmen’s Party’s AgainstCompensation:

409,351,65 Nw. U.L. Rev. 411Employer, (1970).
the writ arethe of the second count ofWhile allegations

contract,rather thanin the of tort they relylanguagephrased
arisen the same oralto have out ofupon allegedobligations
count, in Underin the firstcontract declared assumpsit.upon

count, for is thethe basis relationshipeither alleged recovery
contract,created the so that consideration oftheof parties by

-a to non contractual is notindemnity presented.right purely
Larson,2 Sees. 76.44 No. Marine Ter-(Rel. 6).supraCf.

Co., 404, 421, 371,22 L. Ed. 2dv. 394 U.S.minals Shipping
-84, 1144,89 S. Ct. 1153 -154383 ).(1969

cases,andThe views the Westchester Ryanexpressed by supra,
are with earlier decisions of this court Clark v. Rail-consistent (

175,road, 434, 437, A. 178 and cases87 N.H. 182 (1935)
cited; 455, 463,& v. 72 N.H. 57Boston Maine R.R. Sargent,

688, trialA. 691 and the order of the courtsupport(1904) ),
&the defendant’s motion. Revallion v. A. R. Hebertdenying

Sales, Inc., 248 F. 123 1965 SeeSon Auto Supp. ).(D.N.H.
331,Sons, 330, A.2d105 N.H. 200v. &Aldrich Beauregard

14, that the writ states a cause ofWe are satisfied15 (1964).
action.

isbefore usin that the actionnoWe have difficulty holding
court,therule ofthe third practice superiorpartypermitted by

R. 21. SeeRSA 491:thereof. App.under the first paragraph
WeCouncil, 23 cannotSeventhN.H. Report (1958).Judicial

ofthat the finalherein paragraphas the defendant urges,say,
a third torule, a defendant who claims partytothe pertaining

a tort-feasorliable” seeks to againstbe or implead joint“solely
reimbursement, is con-orhe has no of contributionwhom right
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case, first ofinconsistent with theor paragraphof thistrolling
rule,the referred to above.

in the Todlowski actiona in which the defendantThis is case
is liable for thethat a thirdclaims Gray)party ((Wentworth)

Moore, Federal Practice ss.See 3claim made Todlowski.by
al-We find no merit in the second14.03-.04 ed.). ground(2d

dismiss. The order isthe motion toleged by

overruled.Exception

Lampron, sit;did not the others concurred.J.,

Merrimack,
No. 5989.

New London v.

H. & a.Edward Leskiewicz

1,December 1970.


