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Hillsborough,
No. 6065.

N. BednarJohn

v.

King, Governor.W.John

1,December 1970.

and Edward A.Leonard., Leonard, & PrunierProlman Jordan
thefor plaintiff.DavidM. Prolman orally),(Mr.

Dunn,General, Michaeland W.Rudman,B. AttorneyWarren
the defendant.forDunnGeneral orally),Assistant Attorney (Mr.

se.Newell, as amicus curiae proC.Henry

Senate,members of theand certain otherLaurier Lamontagne
curiae, se.as amici pro

the Housemembers ofotherand certainR. deBloisRomeo
curiae, se.amicias proof Representatives,

TuckerC.and WilliamPeters, &Starr, Dunn KohlsWadleigh,
curiae.as amicusS.P.A.C.E.forTucker orally),(Mr.

that a pro-a declaratory judgmentLampron, forPetitionJ.
submittedConstitutionour New Hampshiretoamendmentposed
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at wasas No. 7 the 1968 biennial election notQuestion duly
in thebecause of certain itsirregularities byadopted proposal

100,and of in violation of articleSenate House Representatives
II, The on the ballotof the Constitution.part question appeared

“ the thatas follows: Do favor Constitution soyou amending
realthe for assessment class ofofmay provide anylegislature

at Theestate valuations based the use thereof?”upon current
an allat statement of andarrived factsparties questionsagreed

of law raised the were with-reserved and transferredpetitionby
out ruling by Flynn, J.

Constitution, 100,II,New articleHampshire part provides
asin follows:part

“Alternate Methods Amendments. Amendmentsof Proposing
to this constitution be the courtbymay proposed general [as
follows ]:

The senate ofand house voting separate-“(a) representatives,
entirea three-fifths vote of thely, byamendmentsmay propose

”each at session.of housemembership any
It is well established law that such a constitutional provision

aan exact method for the of constitutionalprescribing proposal
is and must be com-amendment the mandatorylegislatureby

230, A.2d102 153with. the N.H.Justices,plied Opinion of
Mass.v. and Receiver Gen. 327Sears Treasurer409 ),(1959

621, Constitu-310, 320-21, N.E.2d 1698 629 (1951); C.J.S.
Mason, of9, ManualLaw at 1956.9. 48-51 ); Legislativetional ( “of a three-the absences. 1Procedure Consequently) (1953 ).7(

on tiretire each house” pro-vote of entire offifths membership
in would renderquestionof the constitutional amendmentposal

votersnumber ofit its the requiredand bysubsequent approval
Statutesthe 82and void. supra;null Opinion C.J.S.Justicesof

Mason,5. 1953 Id. s.36 7(2).( );
However, the con-the iseach branch of grantedlegislature

rules ofits own pro-to “settle” or “determine”stitutional right
II, 37;22 theandConst., arts. OpinionN.H. pt.ceedings. of

theCourt, 87 N.H.Justices,N.H. 625 ); Opinion63 (1885 of
SeeStates s. 39489, 81 (1953).177 A. 655 ( 1935); C.J.S.

536,the 101 N.H. A.2dOpinion Justices, 133 506 1957 ).(of
thethatthe pro-article of Constitution merely requiresAs 100
“a three-be effectuated bya amendmentof constitutionalposal
ateach house anyofvote the entire membershipfifths of

” in eachis obtainedsession, which the resultthe byprocedure
Kayits rules ofto determined own proceedings.is be byhouse
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v.Co. Board in 305 Mass.Jewelry Registration Optometry,of
585, 1,581, 3 Am. Statutes27 N.E.2d 50 83(1940); Jur.

19,Mason, Manual of Procedure ss. 20Legislative(1944);
rulesof ofFurthermore violation its own procedure1953 by).(

the con-in the of ata of the arrivingbranch legislature process
”“three-fifths will not the valid-vote impairrequiredstitutionally

the v. Bos-of amendment. Bane Superintendentity proposed of
637,Mass. 216 N.E.2d 111350ton State (1966);Hospital,

Mason,Law 5. 152 Manual16 Constitutional (1956);C.J.S.
Procedure24 (1953 ).of Legislative

inThe the Senate of are thatmainlyirregularities complained
no was held on the amendmenthearing proposal finally adopted

resolution;itafter had been from the thatseparated original
the committee of action beensuch had not ad-report previously
vertised and thatin the a material had beenJournal; change

inmade the which was not reflected in thebody properly original
viewtitle which was retained. In of the law detailedprevailing

above, it serve towould no useful and discussanalysepurpose
each claim Suffice to that we hold that none ofseparately. say

athe violations or as whole can render the Senateseparately
the tire receivedinvalid when shows thatvote proposalJournal

vote” three differentthe “three-fifthsconstitutionally required
times in the course of the proceedings.

have into occurred theOf the multiple irregularities alleged
isHouse, rule 20 of the Senate and House theofviolation joint

in as follows:This rule readscomment. partoneonly requiring
Amend-Resolutions ConstitutionalConcurrent Proposing“20.

ashall be read firstresolutions.... All such concurrentments
theand referred to appropriate standingtime titleand second by

toAmendments suchand report.committee for hearingpublic
is on secondmeasure stillwhile thebe in ordera resolution shall

a to thirdresolutionsuchthe ofOn question orderingreading.
shall re-andthe SpeakerPresidentand final passage,reading

undervote, isa roll-call duly requesteda unlessdivisionquire
”rules and completed.the

a third read-tothe resolutionWhen the ofquestion ordering
ruled, aonconsidered, bya requestthewas be Speakertoing

onHouse, division vote was onlya requiredthe thatmember of
asthis pro-was taken from rulingthat Noquestion. appeal

thethereunder rendered2 12 whichrules andvided Houseby
Mason, ofManual Leg-“conclusive.”thedecision of Speaker

can beA1953 arguments. 230 ). logicalislative Procedure (
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made for die in the Senate which could beprocedure adopted
labelled “Fail-Safe.” However admits thatin his briefplaintiff“ it is common that the crucial vote on bill comesknowledge any
at second as no amendments can thisbe made afterreading,

” It is at a later thein onpoint. point legislative proceedings,
the of to a thatthe resolution thirdquestion ordering reading,

for, records,the asked and the House a divi-Speaker Journal
2sion vote the concurrent of 281 andon resolution for against

which vote.”exceeded the “three-fifthsrequiredconstitutionally
Const., II, that voteart. We hold this divisionN.H. pt. 100( a).

thea third evenfollowed and final thoughreading passage,by
vote,latter a validwas not on division constituted a adoption

the the House ofof resolutionconcurrent by Representatives.
thePlaintiff contends that No. 7also Question containing pro-

andamendment was unconstitutional.constitutionalposed illegal
Guide,” anHe maintains that the “Voter’s official publication,

and individuals andprivatepublicity by organizationsgenerated
toconfused the voters as the real theofpurpose proposed

This be resolved a determinationamendment. is to byargument
what all inof under the circumstances the words themeaning

to the had thesubmitted voters to elector-question presumably
Builders, 60,59,v. 132ate. Rheaume 101Concrete Co. N.H.

133,A.2d In135 so reasonable(1957). everydoing presump-
tion law and fact is in valid-both of to be favor of theindulged

of the amendment when it is attacked afterity its ratification by
543,541,the the 101 N.H. 133people. Opinion Justices,of

790,A.2d 792 (1957).
Plaintiff’s main about the “Voter’s Guide” is thatcomplaint

“ ”in landits of the amendment was terms of orexplanation
“ “”real the itself realwhile amendment used the wordsproperty

”estate. was not notThis inaccurate or and couldimproper
63, 64,77have misled the voters. French v. N.H. 86Lyme,

Real,823, 1 ed.A. 5. 3824 (3d(1913); Tiffany, Property
thethat thatalso contendscorrectly1939 plaintiff). Assuming

from individuals or organizationsprivatepublicity emanating
what result from adoptionofsome aspects mightoveremphasized

weand was silent as to other consequences,theof amendment
amendmenttheto declare the ofadoptionfind no thereinbasis

or void.illegal
theamendment toWe that the constitutional presentedhold

was law-as No. 7biennial election Questionvoters in the 1968
and bythe General Court approvedlegallybyfully proposed
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100, II of our Statein with articlethe voters accordance part
Constitution.

dismissed.Petition

All concurred.

Rockingham,
No. 6082.

Hampton.Moaratty v.Robert Town of

1,December 1970.

Shute, & Frasier Francis Frasier forEngel (Mr. orally),J.
die plaintiff.

Perkins, & and H.Holland Donovan William M. Beckett (Mr.
Beckett for the defendant.orally),

Grimes, This action in case to forrecover property damageJ.
25, 1965,due to of the onflooding plaintiff’s property February

to have been caused the of the defendantalleged by negligence
in its was tried on themaintaining drainage system, only ques-

astion of a case in five odierliability pilot liabilitygoverning
Acases. returned a verdict for the and defendant’sjury plaintiff,

-to denial of its motions for a nonsuit and directed verexceptions
diet, to the and denial of its to setcourt’s to motionscharge,

Perkins,verdict, transferredaside the were by J.
1965,25, sevenwithwas evidence that onThere February

rain fellinches ofthe over three alonginches of snow on ground,
andan eleven-hourcoastal area in period,the New Hampshire


