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100, II of our Statein with articlethe voters accordance part
Constitution.

dismissed.Petition

All concurred.
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Hampton.Moaratty v.Robert Town of

1,December 1970.

Shute, & Frasier Francis Frasier forEngel (Mr. orally),J.
die plaintiff.

Perkins, & and H.Holland Donovan William M. Beckett (Mr.
Beckett for the defendant.orally),

Grimes, This action in case to forrecover property damageJ.
25, 1965,due to of the onflooding plaintiff’s property February

to have been caused the of the defendantalleged by negligence
in its was tried on themaintaining drainage system, only ques-

astion of a case in five odierliability pilot liabilitygoverning
Acases. returned a verdict for the and defendant’sjury plaintiff,

-to denial of its motions for a nonsuit and directed verexceptions
diet, to the and denial of its to setcourt’s to motionscharge,

Perkins,verdict, transferredaside the were by J.
1965,25, sevenwithwas evidence that onThere February

rain fellinches ofthe over three alonginches of snow on ground,
andan eleven-hourcoastal area in period,the New Hampshire
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wasit is that the byundisputed plaintiff’s property damaged
did notwater on that date because the town systemdrainage

The claims thisthe surface water.off of plaintiffcarry enough
was due to thethe to off the waterfailure of carry neg-system

the while thethe in its maintenance ofof town system,ligence
it due to the of thedefendant contends was solely overtaxing

in the unusual and unex-an act of Godsystem by depositing
at this time of Theamount of rainfall year. plaintiff’spected

and there wasclaim is to maintenance noconfined negligent
manufacturedclaim that the wassystem improperlydrainage

or designed.
in this areathat the wasdisclosedTestimony systemdrainage

rainfall in hoursto of one inch of twenty-fourdisposedesigned
the water into fieldscatch basins which carried leachingthrough

into theof crushed rock so that it could be absorbed asground
it ran If more waterout of at theopenings pipe joints. goes

absorb,fields can it runsinto the than the outsystem leaching
-an bottomed man-of overflow in the catch basins topipes open

If more water enters thehole to be absorbed theinto ground.
absorbed, willthan can be the become blocked.system system

not caused moreThere was evidence that the frozen onlyground
the waswater run the areas than whento off into low ground

absorbednot frozen the water frombut also beingprevented
that the chancesas An testifiedthe expertrapidly by system.

at that timeof a storm the of this oneof occurringintensity
of was once in two hundredyear years.

into a drainThis a privateis not case of upsewage backing
Dover,sewer, v.as in Mitchelwhich is to theconnectedlegally

cited, is285, and cases but one98 N.H. 99 A.2d 409 (1953 ),
a drain-drained offwhere the surface water is not bysufficiently

There no evidencethe town. iswhich was installedage system by
street inthat the or of the any way disruptedconstructionlayout

as create awater so toor the natural flow of surfacechanged
-drainand maintain thethe the to constructon ofduty part city

createdof the systemdrainageor that the existencesystemage
than iftoof propertyany flooding adjoininggreater danger

v.in Allen Townno such existed. The decision Hamp-system of
ton, 377, this same222 A.2d107 N.H. 833 ( 1966), involving

law. It doesas a matter ofcase was decided on the pleadings
maintenance onfornot establishnecessarily liability negligent

in this case.as the evidencethe facts disclosed by
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It case, however,became the law of the trial in that thethis
town would be ifliable its in thenegligence maintaining system
contributed to cause the and wasthe so instructed.damage, jury
The had the burden defendantof that the wasplaintiff proving

in the andmaintenance of the that thenegligent system damage
was caused at least in v.that Man­part by Soucynegligence.
chester, 591,78 A. whetherN.H. 98 518 In considering(1916 ).
there is evidence to such we consider the evi­support findings,
dence most favorable to the We that the evi­concludeplaintiff.
dence so considered will not a verdict.support plaintiff’s

cannot be inferred from the mere fact ofNegligence injury
in tire situation which existed in this case. v.Rosenblum Grif­

314,89 N.H. 197 A. 701 The evidence offin, ).(1938 only
in the which could have caused aanything system blockage

was that in latethe afternoon aof 25 of woodFebruary piece
was found in the manhole with some debrisalong including
leaves and Theresticks. was evidence that the of woodpiece
could cause a if it were to become across theblockage lodged

was, however,exit There no evidence that it was sopipe. lodged
nor itwas there evidence when or of the materialotherany any
entered Even if itthe could be found that the ofsystem. piece
wood caused a there was no evidence which itfromblockage,
could be found that tire had actual notice of itstown presence

a asor that an obstruction had existed for such of timelength
Portsmouth,v.with suchto the town Roweknowledge.charge

Brockelman, N.H.v. 91See56 N.H. 291 also(1876). Jakel
183,Moulton, N.H.453, v. 10821 A.2d 155 Gobbi(1941);

185, 747,A.2d 749230 (1967).
calls, a townin toevidence that telephoneThere was response

that thebasins butthe catchone oftruck came and bystopped
-without anybut drove on doingof the truckmen did not outget

toflow duea ofthat there wasIf it were shown stoppagething.
basin,of the catchover thematerial gratean accumulation of

thisto possibilitythe town investigatethe failure of employees
of liability.furnish a basiswouldthe obstructionand remove

oneevidence, however, the contrary,but onno suchThere was
intodownhe an oarthat putwitnesses testifiedtheof plaintiff’s
Theclear of obstruction.theand found openingtire catch basin
be-causal connectionevidence, therefore, fails to establish any

of the townthe crewthe ofon parttween negligenceany possible
the claimed.truck and damage
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it be found that theThere is no evidence whichfrom could
was the andcaused but unusual unexpectedflooding by anything

the Thereof which thestorm overtaxedseverity system. being
theobstruction inevidence that the was causedno byflooding
inon the of the townor causal partsystem by any negligence

cannot re-the thethe maintenance of system plaintiffdrainage
Labor v. Publiccover. v. Manchester See alsoSoucy supra.

N.H., 256,Co.Service 92 N.H. 29 A.2d 459 (1942).of
shoulddirected verdictmotions nonsuit andIt that the forfollows

formakes it unnecessaryThis conclusionhave been granted.
the defendant.ofconsider exceptionsus to other

theJudgment defendant.Jor

concurred;Kenison, Duncan,sit;did GriffithnotC.J., J.,
Lampron, result.in theconcurredand JJ.,
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v. G.State Edwin McCormack.

1,December 1970.

Rudman,Warren B. General and F.Attorney Henry Spaloss,
forAssistant General the State.orally),Attorney (Mr. Spaloss

and H.& William (Mr. HopkinsRay HopkinsWakefield
for the defendant.orally),


