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29, 1971.January

Carleton, and B. Mid-McLane, Greene & BrownGraf, Jack
for theMiddletonleton orally), plaintiff.(Mr.

Schooldefendant TimberlaneSoule & Leslie for the Regional
District, brief.filed no

A.Rudman, and RichardB. GeneralWarren Attorney
forGeneralAssistant Hampe orally),Attorney (Mr.Hampe,

andGeneral of State.the defendants Attorney Secretary

thein isKenison, The issue this casesingle presentedC.J.
33:8of our bond statuteconstitutional validity (RSA (supp.)

two-­1969, as it aLaws 438:2­ insofar requiresas amended )by
bonds. Thisthe of precisethirds for issuancevote municipal

thein this State or by Supremeissue has not been decided
andisthe issueCourt the United States pendingof although
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has been Education,this month in Lance v. Boardargued of
783, nom.,559, subS.E.2d cert.153 W. Va. 170 granted

Lance, 1020, 530,v.Gordon 397 U.S. 25 2dL. Ed. 90 S. Ct.
1264 willIt be noted that for the most the cases(1970­ ). part
and that have discussed this issue were de­legal commentary
cided or written in 1969 or 1970.

The a theof Timberlane Schoolplaintiff, taxpayer Regional
District, instituted a forpetition declaratory judgment (RSA
491:22 district,the school the) against General andAttorney
the of State of the State ofSecretary New Hampshire, request-

a declaration that RSA 33:8ting as amended Laws(supp.) by
1969, 438:2 is unconstitutional insofar as it a two-requires
thirds vote for the issuance of bonds. The submitted anparties

case which included an statement of facts. Theagreed agreed
district, 7,at its annual 1970,of March voted a bondmeeting
issue for school district at which centpurposes sixty-three per
of the voters the bond issue and centapproved thirty-seven per

Itit. was that allopposed foragreed procedural requirements
the school district and the vote were metcalling meeting taking

and that the bond issue was valid if the two-thirds re-only
wasquirement unconstitutional. In RSA 33:8pertinent part

as 1969,amended Laws(supp.) 438:2 reads as follows:by“ as law,otherwiseExcept the issuespecifically ofprovided by
bonds or notes in excess of thousand dollarstwenty by any

amunicipal shall becorporation, authorized aexcept city, by
two-thirds,vote of and the issue taxof notes,anticipation aby

vote aof of all the votersmajority, andpresent at anvoting
annual or special of suchmeeting calledcorporation, for the” -. . . . The issuepurpose raised the in thisby parties proceed

was reserved anding Perkins,transferred by J.
The plaintiff reasons that the ofrequirement a two-thirds

toin effect classifies their vote andpersons accordingmajority
eachgives person a bondvoting against twiceproposition the

of eachvoting power forperson the He ar-voting proposition.“ ”that thisgues of votes violatesweighting the ofprinciple
man,“one one vote” and the fundamentalimpairs toright

vote. He concludes that the State of New mustHampshire
demonstrate a interest in thecompelling extraordinary majority

torequirement its use. Thejustify effect,in thatplaintiff argues,
absent circumstancescompelling bondmunicipal propositions
submitted to the voters must be decided vote. Seeby majority
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An UnconstitutionalDebt Restriction:Comment, California’s
L. Rev. 45543 So. Cal.Requirement?,VotingMajoritySuper

(1970).
reliesThe on three cases which have struck downplaintiff

vote to that in the case at bar.high requirements analogous
765,2 487,v. Cal. 3d P.2dWestbrook 471 Cal.87Mihaly,

Education,Lance v.839 Board 153 W. Va.Rptr. (­1970); of
nom., Lance,783, cert. sub v.Gordon559, S.E.2d granted170

1020, 530,L. Ed. 2d S. Ct.U.S. 25 90 1264397 (1970);
Minn.v. 310 F. 61Supp. (D. 1970).Rimarcik Johansen,

however, reached the conclusion.courts, have oppositeOther
515, nn­P.2d 639Kinzer, Idaho 46593 (1970);v.Bogert Bre­

District, Mo.F. 627315 Supp. (W.D. 1970);v. Schooler
Greco, v.474 P.2d 881 see(Wash.v. 1970); ClayThurston

209,Thornton, 253 S.C. 169 S.E.2d 617 dis­appeal(1969),
39, 40,2d S.missed, 25 L. Ed. 90 Ct. 814397 U.S. (1970).

well that claims under the fourteenthnow establishedIt is
that state laws the votes of dif­amendment improperly weight

Carr,are Baker v. 369 U.offerent classes persons justiciable.
208-37, 663, 680-97, 691,186,S. L. Ed. 2d 82 S. Ct.7 705-­

Sanders, 368, 374,v. 372 U.S. 9 L. Ed.20 (1962); Gray
821, 826-27, 801, Sims,83 S. Ct. 805 v.Reynolds(1963);

533, 554-61, 506, 523-27,12 L. Ed. 2dU.S. S.377 84 Ct.
1362, 1377-381 The Court has madealsoSupreme(1964).
it the enunciatedclear that prohibitions against weighted voting
in CasesThe to local bond referenda.Reapportionment apply

citizens the a matterthe state to vote onOnce gives right
of it not discriminate betweenconcern classes ofmaypublic

Houma,situated. Invoters v. 395similarly Cipriano City of
704, 647, 650-51,701, 1897,L. Ed. 2dU.S. 23 89 S. Ct.

the Court the1899 Supreme equal(­1969), applied protection
bond;aclause a local referendum for in Cityto municipal of

523,204, 2d 90v. 399 U.S. 26 L. Ed.Phoenix Kolodziejski,
toit clauseS. Ct. 1990 the equalapplied protection(1970),

of bonds.referenda for issuance general obligation
claim is that the Court’s re-The heart of plaintiff’s Supreme

ofthecases “weighting”proscribeand votingapportionment
andin an rule of decisionvotes inherent extraordinary majority

be athis discriminationthat justified by compellingrequire
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Mihalyv.Westbrookofthe courtstoContrarystate interest.
and v.RimarcikEducationv. Board supra,Lancesupra, of

the vot-rationale ofthat thewe do not believesupra,Johansen
to theshould applyorcases appliesand apportionmenting

dueRather, that under the pro-we concludeat bench.question
the extraordinary majorityclausesand equalcess protection

arelated toif it is legi-is constitutional rationallyrequirement
vote require-the two-thirdsWe hold thattimate state objective.

test.ment meets this
thatinvolve state lawsCourt’s casesThe votingSupreme

di­orfrom altogetherof votingclasses personseither deprive
Thus, has held thattheir the Courtof vote.lute the effectiveness

those who are toothe ballot boxnot exclude froma state may
taxes, Bd. Elec­v. Stateto Virginiapay poll Harperpoor of

663, 169, S. Ct. 1079tions, 16 L. Ed. 2d 86U.S. (1966);383
States,minorities, v. United 380Louisianaof racialmembers

709,145, L. Ed. 2d 85 S. Ct. 817 persons13 (1965);U.S.
land, v. Free School Dist­own Kramer Unionwho do not

Ct. 1886583, S.892d621,15, 23 L. Ed.U.S.rict 395No.
Rash, 89,servicemen, U.S.v. 380 13or Carrington(1969);

in675, S. Ct. The Re­2d 85 775L. Ed. (1965­ ). Similarly,
Cases, the has numerous statecourt prohibitedapportionment

aeffectiveness ofwhich dilute the person’sdistricting systems
Sanders,v. 372 U.S.he lives.where Graybasis ofthevote on

821,368, 2d S. Ct. v.L. Ed. 83 8019 (1963); Wesberry
Sanders, 1, 481,11U.S. L. Ed. 2d 84 S. Ct. 526376 (1964);

Sims, 533, 506,12 2d S. Ct.v. 377 U.S. L. Ed. 84Reynolds
474,v. 390 U.S. 20 L.1362 MidlandAvery County,(1964);

Collegev.45, S. 1114Ed. 2d 88 Ct. (1968); Hadley Junior
50, 45,District, 25 2d S. Ct.397 U.S. L. Ed. 90 791 (1970).

These cases have a characteristic not in thepresentunifying
a ancase at bar. In each of them state denied certain persons

was,theeffective vote on basis of a classification which under
amendment,the These cases werefourteenth inherently suspect.

minorities,based the that the racial theon assumption poor,
landless, forces,the and all ir-members of armed persons

residence,of their anof haverespective equalgeographical place
towith others full exercise of their franchise.enjoy Theyright

thatrested on the belief under the fourteenth amendment classi-
landless,fications between the landed and the and between per-

in differentsons of the state or areliving parts city, inherently
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and can under circum­be onlysuspect, justified compelling
Sims, 561-63, Ed.See v. 377 U.S. at 12 L.stances. Reynolds

526-28,2d v.S. Ct. at Kramerat 84 1381-382 (1964);
Ed.15, 627, 23 L.Union Free District 395 U.S. atSchool No.

-­ -­90, at2d at S. Ct. 1889­ 890.589­ 89
the Courtthis case within the rationale of SupremeTo bring

cases,and es-would have toreapportionment plaintiffvoting
case,the drawn in thosetablish that classification this between

bond,who the is in-favor and thosewho oppose municipal
suspect. Every extraordinary requirementherently majority

Thus,voters their votes. wouldclassifies toaccording plaintiff
a re-have establish that the clauseto equal protection implies

Note, 1911,L.of rule. Harv. Rev.83quirement majoritysimple
District, 315 at1921 see Brenner v. School F. Supp.(1970);

in the Constitution or the discussed above628. casesNothing
that the class of who favor bonds havesays persons municipal

a have theirto views because their votesprevail merelyright
the class ofover votes cast thenumericallypreponderate by

those reason-to We thepersons opposed expenditures. approve
intheof Idaho Court this question:ing Supreme discussing“ has FreundProtection Clause been describedThe Equal by

as al-a moral astandard in command whichwrapped legal
doctrine toCourt in constitutional helplows the establishing
and con-about social ethicalnation’sthe thinking justiceshape “” in the forsaid the first searchIt has been thatduct. step

it is with the casetheir names. Sotruth is to call bythings right
to so-What us here has do withat bar. is upon nothingurged
aIt ofor questioncial morality inequality. presentsjustice,

” AsKinzer,v. P.2d465 at 647.Bogerttheory.governmental
occasions,has on it is notthe Court stated numerousSupreme

decidethe of the branch of tojudicialprovince government
See, v.theories of Bakere.g.,among competing government.

Carr, 223-24, 689-90,Ed. Ct.at 7 L. 2d at 82 S.369 U.S.
at 713-14.

that two-thirds requirement impairsalso thePlaintiff argues
vote, Courtto and relies on Supremethe fundamental right

the ofwhichcases that impairs enjoymentholding legislation
in-a statemust be by compellingfundamental justifiedrights

Elections,See, v. BoardStateterest. e.g., VirginiaHarper of
1079,169, 174-75,663, 670, L. 2d 86 S. Ct.16 Ed.383 U.S.

Houma, 701,v. 395 U.S. 231083 City(1966); Cipriano of
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647,L. 2d S. Ct. This has noEd. 89 1897 argument(1969).
thatmerit. the clause does not requireSince equal protection

voters, re-a of the thereferenda be decided by simple majority
a in no sense the fullof two-thirds impairsquirement majority

of the to vote.enjoyment right
extra­and concluded thatMost courts commentators have

the tonotvote do impair rightordinary majority requirements
Districtv. Brenner v. Schoolvote. See Bogert supra;Kinzer

v. v. GrecoThornton ThurstonClay supra; supra;supra; J.
72 W.The Court Taught?,hasWhat SupremeMcLaughlin,

Rev. 553Note, & Com. L.B.C. Ind.11Rev. 1L. (­1970);Va.
Comment, Require­Extraordinary Majority Voting(1970);

Note,ments, 83 Harv. L. Rev. 191158 Geo. 411 (1969);L.J.
Comment, and Bonds:Activism Municipal(1970); Judicial

295,Stone?, L.with 56 Va. Rev. 330Killing Two-Thirds One
(1970­ ).

It not that must fail be­does follow claimplaintiff’s simply
a strict standard of review. It fol­cause he cannot invoke only

on traditional under thelows that this court must the testrely
constitutional,anddue clauses. To beequal protectionprocess
athe statute in this case must be of rational re­capablevoting

lation to a See McGowan v.legitimate governmental objective.
398-99,393,2d420, 425-26, L. Ed.6U.S.366Maryland,

1101, District,81 S. Ct. 1105 1961­ v. 315Brenner School(­ );
Note,649;Kinzer, atP.2d465636-37; v.at BogertF. Supp.

60, 114,L.83 Harv. Rev. 118-23.
The we take in this case is to thatapproach analogous

taken the Court in McDonald v. Elec­Boardby Supreme of
807-08,tion, 802, 739, 744-45,22394 U.S. L. Ed. 2d 89

1404,S. Ct. the that1407-408 There(­1969). petitioner argued
ina state statute absentee ballots to helddenying persons jails

andthe fundamental to vote was sus­impaired right inherently
Warren,Court, C. answered: anThe “Such exact­J.,perpect.

here, however, for twois not readilying approach necessary
Ffrst, ab­reasons. the distinctions made Illinois’byapparent

are drawn the basis of wealth or race.sentee not onprovisions
is in the to indicate that the Il­there recordSecondly, nothing

linois has an on toscheme appellants’statutory impact ability
.... We then leftexercise the fundamental to vote areright

with the more traditional standards for appellants’evaluating
”claims.equal protection
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stand­and equalthe traditional due protectionUnder process
wise,is or whetherwhether a statutedo not determineard we

related to ait isbut whether rationallyit is necessary, only
that the two-thirdsWe holdobjective.legitimate governmental

standard. Themeets this minimum primaryvote requirement
rule are thattheoffered for majorityextraordinaryjustifications

the municipaloverextendingit effectively safeguards against
who, in futurethedebt, that it tends toand protect taxpayers

the Some takethe taxes necessitated bonds.must bypayyears,
is nothat the two-thirds requirement longerthe view majority

West­the bonds.tool for of municipala desirable regulation
487,788-96,765,2 P.2d 503-­Cal. 3d 471v.brook Mihaly,

Comment,839,09, 855-61Cal. (1970);87 Rptr. Judicial
with OneTwo-ThirdsBonds:and KillingActivism Municipal

That295, question,Rev. 297-306Stone?, (1970).56 Va. L.
however, a one.is legislative

a forof two-thirdsthe majorityhold that requirementWe
$20,000.00 isof over rationallybondsof municipalapproval

In v.Brennerobjectives.related to governmentallegitimate
637-42, the court concludedDistrict, F. at315School Supp.

the re-evenwould satisfyvote requirementthat the two-thirds
conclude, therefore,interest. Wea stateofquirement compelling

1969, 438:2 isamended Lawsasthat RSA by33:8(supp.)
647, 648-49;Kinzer, at Bren-constitutional. v. 465 P.2dBogert

1911,Note, L.Harv. Rev.83v. School Districtner supra;
1918-919, 1923(1970).

dismissed.Petition

Griffith, sit; concurred.did not the othersJ.,


