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Court,Berlin District
No. 5876.

State v. Earl Cross.

26,February 1971.

Rudman,Warren B. General and David H.Attorney Sout-
er, General,Assistant filed no brief.Attorney

brief,Earl F. thefor defendant.Gage, by

Per curiam. The reserved case thatdiscloses two complaints
in thewere Berlin District Court the defendantbrought against

“1 defendant . . . didas follows: That thewhich ( )charged
lewdness,the to RSA 579:3 ... incommit offense of contrary

defendant was lewdness and lasciviousthat the ofguilty gross
behavior, 15, 1968,in that the said Earl didCross on August

aLucille female child of thecause one Stranger, juvenile age
16 to him to his at 963 West-of accompanyyears, apartment

Berlin,Ave., and didern in then and there have carnal copu-
the said Earl notlation with Lucille the said CrossStranger,

to themarried said Lucille thebeing peaceStranger, against
“”and State. Thatof the the defendant . . . did(2 )dignity

minor,of acommit the offense to ofcontributing delinquency
RSA ...to 169:32 in that the defendant did know-contrary

aid, cause, and contribute to the ofpromoteingly delinquency
wit, 16,a to one Lucille atin that vari-juvenile, Stranger, age
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1968, said Earlthethe month of August,ous times during
himthe said Lucille toCross did cause accompanyStranger

Berlin,Ave., in for theat 863 Western pur-to his apartment
immoral actsof and indecent andpose performing committing

andsaid Lucille the ofwith the Stranger, peace dignityagainst
”the State.

further states: “TheThe reserved case only testimony pre-
State, in thesesented the of tosupport complaints, tendingby

establish the defendant with Lucille Stran-carnal copulation by
was that of Lucille No has beenpetitionger, Stranger. brought

before the Berlin District Lucille withCourt Strangercharging
a because of her with the de-conductdelinquentbeing alleged

Cross, provisionsfendant Earl under the of RSA 169.
“ evidence,State’s defendant moved forof the theAt the close

that,the dismissal of both the in es-oncomplaints,, grounds
sence, the conduct of the defendant with Lucillealleged Stranger

fornication,the crimeconstituted of and that he could not be
convicted on either the of acomplaint ‘solely upon testimony

’ ”in in view of the of RSA 579:4.partner guilt provisions
the defendant’s for ofmotions dismissal both com-Upon

the of law raised were reserved andplaints, questions thereby
to thistransferred court without under RSA 502-A: 17-ruling,
Blais,a, court,L. District Court In this the Stateby Judge.J.

thereafter tomoved remand the case without decision of the
transferred questions.

The defendant claims dismissedthat the must becomplaints
of RSA which read as follows:because of the 579:4provisions

“ shallsuchbe of fornication personshallIf guiltypersonany
not moredollars, ormore than imprisonedfined not Mybe

uponshall be convictedmonths; solelybut nosix personthan
”of inathe partner guilt.testimony

of thelaw that the requirement testimonyhereIt is established
of an offenseto convictwitness in orderof than onemore

unlessis notthe rule and requiredan tois generalexception
State v.or statute.the Constitutionso provided byexpressly

579:3,245, RSA whichDesilets, A.2d96 73 800N.H. (1950).
is states:defendantwith which the charged,the offensedefines

lasciviouslewdness orshall be of“If guilty grosspersonany
not than sixshall be moresuch imprisonedbehavior person

dollars, or bothnot more than two hundredmonths or fined
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The defendant in thateffect to the offense withargues prove
he iswhich the State must Thisfornication. ischarged, prove

not so. one be of lascivious with­behaviorClearly may guilty
out the offense of fornication. RSA 579:4committing provides

“ ”that the defendant shall benot convicted of the crime of
fornication It does notexcept upon corroborating testimony.

the use of evidence of fornication for otherprevent .purposes
than conviction of that offense. The offenses under section

and 43 section are and distinct. That the be­separate alleged
“ ”of thehavior defendant was and alascivious violation of

Lizotte,section 3 there no 494,can be doubt. State v. 101 N.H.
148 A.2d The91 acts in the here(1959­ ). alleged complaint

short,much further than those in the In of­case. thego Lizotte
fense with which the defendant was under 3section didcharged

fornication,not that the State first himrequire ofprove guilty
under 4.section

In the ofto to the ofregard charge contributing delinquency
1965,a minor as amended Laws the169:32(RSA 129:1),by

defense,defendant offers the same that he must first benamely
fornication,convicted of which he becannot because of 579:4.

we hold that while he could not be convictedAgain of fornica-
4,tion because of section nevertheless the of the minortestimony

was admissible to that he hercontributed toprove delinquency
under RSA 169:32 which inwas effect at the time of(supp.)
the material,offense. This so far asalleged thatprovides, any-
one “who . . . has or actdone toknowingly wilfully any pro-
duce, or contribute theto apromote of minordelinquency”

be found of the offensemay guilty proscribed.
The words “found to be whichdelinquent,” orginally ap-

in the statutepeared 169:32 were stricken the 1965(RSA ) by
1965,amendment. Laws 129:1. isIt therefore clear that the fact

that the minor had not been found a in courtdelinquent pro-
under 169 isceedings immaterial. We need notchapter labor

the that the acts in thepoint could be foundalleged complaint
to have contributed to the minor’s under RSA 169:delinquence
2 insince the words of that section were as(II), such tothey

”the health or morals of or others.“endanger [herself]
The State’s denied;motion to remand is the defendant’s mo-

tions to dismiss the based thecomplaints, ofupon provisions
RSA are579:4 likewise denied. The order is

Remanded.


