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Rockingham,
No. 5948.

State S.v. Hudson.James

26,February 1971.

General, Dunn,S. W. MichaelGeorge AttorneyPappagianis,
General,Assistant and D.Attorney Mulligan, AttorneyJudith

Dunn for the State.(Mr. orally),

Robert R. brief and for the defendant.(by orally),Renfro

Per Thecuriam. defendant to the courtappealed superior
conviction and sentence in Portsmouth District Courtfollowing

on a criminal that he committed the offensecomplaint charging
19,inof Portsmouth on atOctober 1968“loitering” approxi-

1:35 A.M. the Market“on sidewalk onmately by loitering
”in front of ... a of after beenSquare place worship having

warned a “not to . . .loiter and on the side-by policeman stay
”walk to aof Portsmouth ordinance. Incontrary provisions

the court the moved to dismiss andsuperior quashdefendant
the the that the ordinance is unconsti-complaint upon ground

face,andtutional void on its and in violation of of per-rights
sonal under the fourteenth amendment to the Constitutionliberty

theof United States and article 15 I of the Constitutionpart
of New The of law the mo-Hampshire. questions presented by

Keller,tion were reserved and transferred by J.
It is our that the motion should beopinion granted.
The Portsmouth ordinance in 1968adopted September pro-

vides as follows: “Section 27-116.1 No afterLoitering. person,
officer,warned a shallbeing loiter on the sidewalks inby police

establishments,the in front of businesscity orpublic buildings
ofhouses nor shall sit or lean a-worship, personany upon
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the walls around residences in the withoutgainst city obtaining
owner,the consent of the or in control of suchoccupant person

”premises.
Decisions of the United States Court and courts ofSupreme

“ ”last resort of other establish that ofjurisdictions loitering,
itself, criminal;becannot made and this is even after aso po­
lice officer has an offender to move on. Shut­requested alleged

87, 90, 176,tles­ v. U.S.worth 382 15 L. Ed. 2dBirmingham,
86 S. Ct. 211 Commonwealth v. 325 Mass.(1965­ ); Carpenter,
519, Diaz, 469,91 N.E.2d 666 v. 4 N.Y.2d(1950); People

Drew,151 N.E.2d 871 Seattle v. 70 Wash.(­1958); City of
405, Annot.,2d 423 P.2d 522 see 25 A.L.R.3d 836(1967);

233, 275, 276,4 Harv. Civ. Lib.-Civ. L. Rev.(1969); Rights
318 (1969).

However enactments which forbid so as to freeblockloitering
be enforced without violation of the Constitutionpassage may
v. and citiesShuttlesworth are authorized(­ Birmingham supra­ );

to enact ordinances the use of streets and sidewalks.regulating
Louisiana, 536,RSA 47:17 see v.Cox 379 U.S.(VII) (supp.);

558,554, 471, 484, 486, 453,13 L. Ed. 2d 85 S. Ct.
464, 466 (1965­ ).

The State that the Portsmouth ordinance should be sus­urges
atained of that the re­by implication requirement warning

the ordinance is to bequired when freeby given only passage
obstructed,is or the is otherwisepublic safety Seeendangered.

611,v. 182,Cameron 390 U.S. Ed. 2d20 L. 88 S.Johnson,
Allen, 1158,Ct. 1335 Hunter v. 1160,422 F.2d 1167-­(1968);

168 Cir. v. Alaba­(5th 1970); Wright City Montgomery,of
ma, 867,406 F.2d 875 5th Cir. 1969 cert.( ), petition filed,for

1341, Term; 20,U.S.L.W. 3423 1969 renumbered37 No.(No.
Term, U.S.L.W. 3005­ The with this1970 39 ). difficulty posi­

is that unlike the ordinances under consideration in Shut­tion
cases,and other cited the Portsmouth ordinance con­tlesworth

“at freetains no directed so as to obstructprovision loitering
” 875;. . . . v. atWright City Montgomery,passage supraof

Annot.,v.see 65 A.L.R.2d 1152People supra; (1959);Diaz
564, 570,U.S. L. 2dBachellar v. 397 25 Ed. 90Maryland,

S. Ct. 1312 v. 42 Ala.Birmingham, App.(1970); cf. Phifer
282, 898,2d 899160 So. (1964).

While that the thewe favorrecognize “presumptions validity
of and in the exercise of the po-ordinances adoptedregulations
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” v.State. .. (­authorizationlice topower pursuant legislative
Grant, 1, 3, 790,107 N.H. 216 A.2d 791 State(1966);

Cox, 137,v. 91 N.H. 16 A.2d 508 d v.Cox New(1940) aff'
569, 1049,312 U.S. L. Ed. 2d85 61 S. Ct. 762Hampshire,

1941­ the Portsmouth ordinance furnishes no basis thefor(­ ))
which the State Hence we consider that theimplication suggests.

face,must be taken to be invalid itsordinance on and we so
hold.

dismissed.Complaint
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for the defendant Travelersley (Mr. Kelley orally), Insurance

Company.

Duncan, This is a forpetition declaratory judgmentJ.
insurer,their andsubcontractorsbrought against againstby


