
36

Rockingham,
No. 6061.

Aaron Kalman

v.

Philo A. & a.Hutcheson

26,February 1971

Kalman, Kalman,and F.se Sumner attorney-Aaron pro
theF. brief and forKalman orally), plain-in-fact by(Sumner

tiff.

Murdock, Massachusetts,of for defendantW.Frederick Jr.,
Shute, Frasier, defen-and & for thePhilo A. Hutcheson Engle

A. and A. Hubbard.dants Philo Hutcheson Henry

This is a the ancuriam. petition plaintiff seekingPer by
remove certain to the floworder that the defendants obstructions

of a and that he be awarded The defendantbrook damages.
an that theHubbard filed answer plaintiff’s petitionrequesting

denied, to abe that he be ordered remove fence onallegedly
land, and for other relief. The defendant Hutche-the defendant’s
an that the beson filed answer asking plaintiff’salso petition

for additional reliefdenied and
Hardwick,who heard the case C.The Master Leonard Esq.),(

aview,a returned in favor the defend-after ofreporttaking
whichants with certain recommendations hereinafter appear.

Morris,This the “ob-was Later filedapproved plaintiffby J.” review,the the master thatto On recommendedjections report.
the be This alsodisallowed. recommendation was ap-objections

Morris, The salient features of the follow:proved by reportJ.
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“ theSince some in the of 19thpart Century,period early
dams,Mill Brook been obstructedBrook have byBetty and/or

Millto an area and form Pond.the water overflowthus causing
mills, mill,mill the a wereTwo one a lumber and other grist

dam sites. At least one ofand in at theconstructed operation
in until untilmills continued 1933-1935. Upthese operation

1956, a thanthe dams maintained the Pond at level thathigher
presently existing.

A. and An-three Maurice Clark“By separate conveyances
to landL. Clark title from in titleacquiredgie predecessors

sites,Pond,on the the dambordering ‘flowage rightsincluding
‘’ water all mill in and toand all andprivileges, rights rights

’said Mill Pond. of the was made on conditionOne conveyances
the dam the Pond with-that would the to Mill‘repairgrantees

’ -one thein from date hereof. Plaintiff’s 9year DSee #[ ].
virtue of these the Clarks obtained the toBy conveyances right

-the landsflow to the extent that the dams then in existence back
ed the water. the theThus deeds more than mereup conveyed

mills and damactual an easement torights. They conveyed
lands. That was theflow easement not terminated discon-by

of the of thetinuance use water for the millsof situ-operation
at the title,ate dam sites. after Clarksthe receivedShortly they

andthe dams and maintained them controlled the flowrepaired
of the brook until 1956. There nowas evidence that untilup

there was1956 as to thequestion raised of the Clarksany right
others toor maintain the dams ato that continued theheight

thelevel of Mill Pond.previous high
16, 1945,“On the thetitle on south-August plaintiff acquired

of the Pondside of the At that time the water levelPond.erly
was than that and thehigher tookpresently existing, plaintiff

withtitle of the then level of the Pond. Hisknowledge existing
as,deed described inhis tract ‘to the water mark atpart high

millthe thence the water of saidpond; markWesterly by high
’Mill Pond to ofland Annie Stuart. It is clear fromformerly

this that the this deed nodescription plaintiff in-by acquired
in theterest land beneath the Pond.

out,“In 1956 a of the dam was washed and as aportion
result, lowered,the level the Pondof was —to what level the

is unable determine theMaster to from evidence. The Pond was
eliminated, but it was in size.not reducedentirely

17, 1962,“On December the two otherpurchasedplaintiff
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At the time thisof the Pond. oftracts land in the pur-of vicinity
level theof the of Pond to 1956.chase he had priorknowledge

in the deed intracts was described ofOne of these conveyance
Pond; andas, ... to the thence‘thence turningpart running

the side of saidwesterly Northerlyalongrunning generally
’ the side the. This tract is on ofPond . . opposite easterly por-

16,hadthe to the tract he ontion of Pond purchased August
the Mill Pond existed as suchAt the time of1945. conveyance

was obstructed to result in there be-as the. Brook sufficiently
water. The Master is unable to find from thea ofbackuping

how the level of the water to theevidence as to compared pre-
level.sently existing

Brook,Mill or a naturalsome course Brook“On Betty
stream, the area of the Mill Pond. It is the con-runs through

the that his title carries to the center of thetention of plaintiff
However, of the deedsPond. one plaintiff’s very specifically only

addition, thethe water mark of the Pond. Inruns to high
a of a of water as a car-that mention body boundaryprinciple

in case thethethe middle of onlytide to body appliesries
ofto the middle the body.ownsof the claimant actuallygrantor

acarried back tocould have been peri-the caseTitle in present
exist, thatand title todid not portionthe Mill Pondwhenod

This was not done.have been established.couldunder water
“ failedthat the has tofinds and rules plaintiffThe Master

land.title to of the submergedburden of proving anymeet his
“ tide, heable establishhad been toif theBut even plaintiff

aif in fact there existedrelieffor orhas no cause damages,
his land.to flowright

11, 1967, deeded to defend-A. ClarkMaurice“On August
his in the vicin-and others propertiesA. Hutchesonant Philo

waterPond, with such rights,the Mill flowageof ‘togetherity ’ toas beand appurtenantmill privileges mayrights,rights,
thusof the deed acquiredThethe granteesproperty.conveyed

15,Clark.held On Aprilbythe of previouslyflowagerights
Hutcheson,Clark, defendant1968, ofthe includinggrantees

the same andsame and privilegesleased the premises rights
the deed to A. Hubbard.had under Henryacquiredthey

a beach andthe fordesired to develop“Hubbard premises
the waterdesirable thatsuch it wasarea. For purposes,picnic

theraised. He filed with New Hampshirethe beof Pondlevel
theIntent to reconstructa Statement ofBoardResourceWater
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Board.at the mill site. The Statement was thedam granted by
However, of the Statement neither increased northe granting

existed. Hubbard toreof that thendecreased any rights flowage
dam obstruction to the stream’sthe remains of the old orout

and a new dam. This dam did not result in theflow erected
that existedthe water level the Pond above whichof ofraising

inbefore the old dam’s washout 1956.
“ Hutcheson, abet-neither or ofDefendant actively by way

did in in the Plubbardor not any way participateting aiding,
no time in that eitherHe at participated any activityproject.

the of the As one of the les-raised or lowered water level Pond.
sors, the the tenant Hubbard.he is not for acts ofresponsible

“ in a ofThe washout of the dam in 1956 resulted lowering
this in athe level the Pond. But to the extent that resultedof

suchnot constituteit doesfullnonuse of the flowage rights,
an as toabandonment any rights.extinguish flowage

“ and that had aThe Master finds rules Hubbard rightlegal
and ato the dam as it was constructedconstruct possessed right

the that were covered the back-of easement to flow lands by
ifdam. The Master finds and rules that thefrom the plain-up

under the water of thetitle to landtiff acquired any presently
Pond, them the of whichhe toacquired subject right flowage

Hubbard.vests inpresently
“ land,a title to whichhas constructed fenceThe uponplaintiff

inand which is includedHutcheson and othersis in defendant
aHubbard’s lease. This constitutes trespass.defendant

to make find-is unable the evidence“The Master from any
to find thatextent of the exceptas to the full flowage rights,ing

result inof the Pond does not beyondthe level flowagepresent
easement.the flowage

“ recommends:The Master
dismissed.1. The beplaintiff’s petition

isto the fence whichThat the be ordered remove2. plaintiff
situtated on land of the defendants.presently

”’ for be dismissed.3. That defendants request damages
theof numerous deeds inThe involved thecase interpretation

District v. So­all the circumstancesof Hampton(Northlight
219, the84 A.2d 83397 N.H. including prac­ciety, (1951)),

Es­of the instruments the varioustical construction by parties.
Gibson, 139, 130 A. 846v. 82 N.H. ); McClearysex Co. (1925­

730,Lourie, 389, 392, see80 A. 732N.H. 117 (­1922);v.
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Fine, 340,v. 99 N.H. 111 A.2d 190 As soBogosian (1955).
often the deeds themselves were allnot models of clari-happens,

situation, view,In this the which have furnished vitalty. may
evidence,of the assumes addedportions Gelinassignificance.

Portsmouth, 248,v. 97 N.H. 85 A.2d 896 The inter-(1952).
Lebel,of deeds is for this court. v.pretation ultimately Hogan

95, 58 A.2d 321 Kennett v.95 N.H. (1948); Corporation
Co., 30, However,Pondwood 108 N.H. 226 A.2d 783 (1967).
review,to the master could find what he be-subject properly

lieved to be the intent theof v. Lebelparties. Hogan supra.
the toMuch of events resultedtestimony relating long-past

in It is axiomatic that such were for the triercontradictions.
Co., 491,v. A.2dresolve. Clover &c. Smith 96 N.H. 79 8to

Lester, 359,v. A.2dLester 109 N.H. 252 429(1951); (1969).
His task was to select what he believed to be the truth and in

he did not have to even testi­so uncontradictedacceptdoing
453,Bill v. 90 A.2d 1940­N.H. 10 662mony. Company, (­ );

Lewis, 404,v. 99 N.H. 112 A.2d 54 It fol­see Dustin (1955).
lows that the that the court was bound toplaintiff’s arguments

find thatfind or not to this or fact cannot Dustin v.prevail.
Lewis supra.

taken theOne of the is that RSA 482:positions by plaintiff
17 a that whatever the defend-compelled finding flowage rights

had were lost abandonment. RSA is entitledants ch. 482by
“ ” 17,DAMS AND FLOWAGE. Section with the subheading
“ “”Claims, reads as follows: The thisofConflicting provisions

shall in millsubdivision no affect of otherway any persons
stream,on the same millor mill site orlawfully existing any

of other on which a mill dam has been law-personsprivilege
used, mill,erected and theor of owner of suchfully right any

mill site or mill unless the to maintain on suchprivilege, right
last mentioned site or shall have been lost or defeatedprivilege

otherwise,abandonment or and non-user of mill siteby any
or mill for a of six shall be facieprivilege period years prima

abandonment; norevidence of shall affect orthey any flowage
the toother water heretofore or maintainrights acquired, right

”dam heretofore constructed.any
This statute does not to determine betweenpurport rights

but relates to the of to thesolelyparties necessity application
inWater Resources Board the event of abandonment. RSA 482:

event the evidence here did a of19. In not require findingany
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abandonment. There was a of the waterlong history being
maintained at an even level than existed at the time ofhigher
the trial. Evidence was that were madepresented prompt repairs

the in 1956,to dam 1946 and after it was washed out inagain
and it that at times the had been utilized theappeared pond by
defendants theiror recreationalfor Thesepredecessors purposes.
and other circumstances the claim that therenegate plaintiff’s
had been an abandonment under RSA 482:17 of the defendants’
rights.

Plaintiff to that the to theappears flow areaargue right pond
was defendants’ in tideacquired by for thepredecessors purpose
of a mill and their could not be main-operating flowage rights
tained for other hasNo been cited forany purpose. authority
this statement and we know of none. On the it is wellcontrary
established that an easement be maintained for amay purpose
not when it was created. Whittier v. 62contemplated Winkley,

Wein, 337,N.H. 338 v. 86 N.H. 169 A.(1882); Sakansky
1 (1933).

The has rested his or abandonmentplaintiff case on non-use
of defendants’ While the master couldflowage rights. properly

did,find as he that defendants had lost thenot non-­rights by
use he further thatout had failed to establishpointed plaintiff
either deed or title to the land Thisby flowed.prescription any
latter was the andevidence is fatalfinding required toby plain­
tiff’s case. England Wood, 124,New Box Co. v. 81 N.H. 123

Kizell,A. 826 v. 59,Rosenblatt 105 N.H.(1923­ ); 192 A.2d
Novak,613 1963­ 140,Ucietowski v. 102 N.H.(­ ); 152 A.2d

614 (1959).
In to the of the fenceregard position erected theby plaintiff,

which the defendants assert was on Hutcheson’s theproperty,
Plowever,was and unclear.testimony we are satis-conflicting

fied that the record as a whole thesufficiently supports finding
that the wasfence on the land leased the defendant ownerby
Hutcheson Hubbard,to the defendant lessee and therefore the
order to itremove was proper.

In a search of the entire recordsummary, discloses no errors
in the master’s Lebel, 95,conclusions. v. 95Hogan N.H. 58
A.2d 321 The order is(1948­ ).

Decree affirmed.
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Grimes, concurredJ., specially.

Grimes, J., concurring specially.
I in the result in this on the basis theconcur case sole that

flowed,of the land hasno title to any beingplaintiff, having
no to complain.standing

Taffrey Court,District
No. 6070.

State v. Lewis S. Dunton.

26, 1971.February

Dunn,Rudman, and W.B. General MichaelWarren Attorney
brief,General, for the State.Assistant byAttorney

defendant,Tribble, brief.for the filed noWilliamD.

in the Dis-The defendant wasPer curiam. charged Jaffrey
failure to thetrict Court under RSA 262-A:29 for yield right

of doubleof He moved to dismiss on the grounds jeopardyway.
17-aand the was transferred under RSA 502-A:case by

DistrictJr., Judge.Hampsey,
wasthat the whichIt toprior present proceeding,appears

17, 1968, had beenainitiated on previous complaintMay
22 same under RSA 262-A:50.March of theon yearbrought

instance, moved to dismiss theIn the defendantthat upon
“did state a crime.” evi-that the not Nocomplaintgrounds


