
43

introduced;dence was the court listened to defendant’smerely
and the officer’s andprosecuting then thearguments, granted
motion to dismiss on the the defend-specific ground urged by
ant. It thus that the defendant wasappears never in jeopardy
because he could not be convicted on a which failedcomplaint
to state an offense. Sherburne,State v. 58 N.H. 535 (1879);

Moore,State v. 169, 172,93 N.H. 15,37 A.2d 17 (1944);
22 Criminal 246;Law s. Donovan,see State v. 97 N.H.C.J.S.
190, 192, 405,84 A.2d 407 (1951).

In the defendant was neversummary, before tried or placed
in because of the offense for which hejeopardy now stands

His tomotion dismiss thecharged. of doubleupon grounds
jeopardy properly Cook, 212,was denied. State v. 96 N.H. 72
A.2d 778 (1950).

The isorder

Remanded.
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Burns, & R.Cox Paul CoxHinchey, NadeauBryant, {Mr.
and A.for Charles Dumas Pamelatheorally), plaintiffs J.

MacLean.

Nourie, Sundeen, & Fal-and R.Pingree BiggWiggin, John
the defendant.fororally),by, (Mr. FalbyJr.

Millimet,Devine, Stahl & Branch ShaneMcDonough, {Mr.
in American InsuranceDevine amicus curiae behalf oforally)

Alliance,Association, As-Mutual Insurance NationalAmerican
of Insurers.sociation Independent

Griffith, in-The law actionsgoverning against liabilityJ.
as-failure tort theirsurers for to settle claims againstnegligent
theinhere somesureds was established yearstwenty-five ago

140, 26 A.2d 361v. 92 N.H.cases of Dumas Company,
484,Co., 94and Dumas v. &c. Ind. N.H.(1942) Hartford

case, a coin-57 In the with56 A.2d plaintiff(1947). present
Dumas, are to reexamine certainnamed we askedcidentally

of the rules.features Dumasoriginal
this trial with certain ques-transferred case topriorFlynn, J.

ofand statementthe antions pleadings agreedbypresented
to trial court’saddition defendant the grantingIn exceptedfacts.

’ formotionof discovery.plaintiffs
in an automo­was9, Dumas involved1964FebruaryOn

insuitMacLean. MacLean broughtwithbile accident plaintiff
Dumas for injuriesDistrict CourtStates againstthe United

theinMacLeanA forin the accident. verdict plaintiffsustained
on$25,000 was sustained ap­was returned whichofamount

MacLean, De-1st 1968).F.2d Cir.(­v. 404 1062Dumaspeal.
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inState Farm insured Dumas this accident with cover-fendant
$10,000.limits of Under the terms of this it hand-age policy

led the defense of the MacLean suit fall control overincluding
awhether settlement was to be made. It is that the Mac-agreed

Lean could haveaction been settled within the limits andpolicy
that there remains due on the MacLean afterjudgment, payment

the $20,000of limit of defendant’s in excess of includ-policy,
interest and costs.ing

hasDumas to MacLean his to re-assigned plaintiff rights
cover this excess amount from defendant. Dumas has alleged
that he has sustained in addition to theindividually damage
of the excess and to his cre-judgment physical disability injury
dit It is that Dumas has made noreputation. agreed payment
to MacLean on the excess Both inplaintiffsjudgment. allege
one acount to recover thefor defendant’s fail-right negligent
ure to settle the MacLean claim and in a second thatcount de-

isfendant liable for its failure to settle.strictly
It is that Dumas in this case has not the excessagreed paid

140, 141,v. A.2dDumas 92 N.H. 26judgment. Company,
361, declared that the362 “existence of an outstand­(1942),

which never is abe noting judgment, may paid, legal injury,
”essence of thefor the in such case is loss.injury pecuniary

This rule has not and the modernacceptancegained general
trend is to allow the action to an insuredbe maintained whoby
has not the excess 7A Insurancepaid judgment. Appleman,

4712, Annot.,Law and Practice at A.L.R.2ds. 574 40(1962­ );
168, 726,L. Rev.190 s. 8 27 U. Pitt. 728(1955); (1966).

A our rule is that it servespresentpolicy argument against
as a windfall to an insurer fortunate to have insuredenough

Co., 212an insolvent. v. Indemn.UnionNorwichSchwartz
593, 250Wis. N.W. 446 v. Mut.Nationwide(1933); Gray

Co., 500, 506, 8,422Ins. Pa. 223 A.2d 10 Alabama(1966);
119,Farm Bureau Mut. Ala. 116Ins. Co. v. 270Dalrymple,

So.2d 924 In event the statement that an insured(1959). any
has not been because he cannot the excess judg­damaged pay

basedment is the that credit and finan­upon fallacy damaged
arecial ruin not v. State Farm Mut. Auto. Ins.Smootinjuries.

Co., F.2d299 525 5th Cir. 1962­(­ ).
A in a action has neverplaintiff personal beeninjury requir-

ed to or show that he is able topay incurred inpay expenses
1965 );s. 170them. 22 2d (order to recover Am. DamagesJur.
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2 and Annot.,Torts 5.Harper James, 1956­ 25 A.L.R.25.9(­ );
579, Annot.,597 1426,65 A.L.R.2d(1923­ ); 1438 s. 8 (1959);

Schwartz,see v. 138, 141, 921,94 N.H. A.2dClough 48 923
587, 593,v. 438,86 N.H. A.(1946); Wemyss 172Company,

442 Under the “collateral source” rule(1934­ ). our court per­
mits of incurred a which he willrecovery expenses by plaintiff
never have to since have been from anotherpay they paid

Primeau, 227,source. Bell v. 104 N.H. 183 A.2d 729 1962­(­ ).
we the rule of Dumas v.Accordingly reject Company supra

and hold that a maintain anplaintiff action anmay against
insurer for failure to setde a case withoutnegligent prior pay­
ment of or of to the excessproof ability pay judgment.

claims,Tort with certain not to thisexceptions germane
case, have been held in thisgenerally assignable jurisdiction
as choses in Gillen,action. v. 44 N.H. 424 (­1862);Jordan

Lee, 181,Stewart v. 70 N.H. 46 A. 31 Saloshin v.(1899);
Houle, 126, 128, 47,A.85 N.H. 155 49 The prob­(1931).
lem in which hold contract claimspresent jurisdictions only

does not exist here. See 6 Am. 2dassignable AssignmentsJur.
the is valids. 28 Accordingly without(1963). assignment

authorization.statutory Comunale v. Traders & Gen. Ins.Cf.
Co., 654,50 Cal. 2d Annot.,328 P.2d 198 12 A.L.­(1958);
R.3d 1158 (1967).

Plaintiffs’ second count in the case is based strictpresent upon
and thus the rule of Dumas v. Hart­liability direcdy challenges
Co., 484,&c. 94 A.2dN.H. 56 57 an in­(1947), holdingford

sured liable on of failure to settle after con­only proof negligent
the interests of both the insurer and insured.sidering

The dilemma the absolute control of trial andpresented by
settlement vested in the theinsurer insurance contract and theby

interests of the insurer and insured has beennot tooconflicting
well solved the courts. there were two toby Initially approaches
the Some courts held that the owed the insurerproblem. duty by
in this wassituation one of faith. These courts held thatgood
the insurer was liable to the insured when it acted with badonly
faith and was not held to a standard of due care. v.Johnson

Co., 481,Hardware Mut. Cas. 109 Vt. 1 A.2d 817 1938­(­ );
Co.,Hart v. 185,Mut. Ins. 152 Ohio St. 87 N.E.2dRepublic

347 Our court the standard in(1949). adopted negligence
186,v. 79 N.H. A.Cavanaugh 106 604Corporation, (1919),

restated it in 371,v. 81 N.H. A.Douglas 127 708Company,
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in Dumas v. Hart­and it to its formpresent(­1924), developed
&c. Ind. Co. supra.ford

Commentators have that in there is littlesuggested practice
difference in result reached under the bad faith and negligence
standards. See 7A Insurance Law and Practice s.Appleman,
4712, Keeton,at 576 1962­ andInsurance(­ ); Liability Respon­

Settlement,for 1136,67 Harv. L. Rev.sibility 1140 (1954).
In this confusion has arisenpart from the courts havedifficulty“ ”in bad faith in these cases. Indeed some courts havedefining

to the extent of both standardsgone Farmapplying (Southern
Mitchell,Bureau Cas. Ins. v.Co. 312 F.2d 485 Cir.(8th 1963);

Co.,Knudsen v. and Indem.Accident 26 Conn. Supp.Hartford
325, 222 A.2d 811 State Farm Mut. Auto. Ins. Co.(1966);

White, 324,v. 248 Md. A.2d and others236 269 (1967)),
Annot.,have defined faith in terms of 40 A.­good negligence.

168,L.R.2d 186 1955­(­ ).
The of an formula fordifficulty devising acceptable charg­

an insurer for failure settle hasto numerousing sug­brought
that the knotGordian be cut insurers strict­gestions by holding

Keeton,liable for the excessly judgments resulting. Liability
Settlement,andInsurance for Harv. L. Rev.67Responsibility

1136, 1037,1145 Yale60 L. 1041-042(1954); (1951);J.
475,L. Comment,18 Stan. Rev. 482-85 48 Mich. L.(1966);

95, Note,Rev. 102 105,13 U. Chi. L. Rev. 109(1949);
705,Comment 47 L.Neb. Rev. 717 Dic­(1945); (1968).

Co., 425,tum in Crisci v. Ins. 2d 58 Cal.66 Cal.Security Rptr.
13, 426 P.2d 173 tribute to the(1967), paid proposedglowing
rule of strict before the court was not toliability requiredreciting
consider “whether there be considerationsmight countervailing

”rule,of theadoption the evideneeprecluding proposed since
a verdict for insuredsupported under California law.existing
the had beenPreviously proposal the courtsrejected wheneverby

Falls Co., 574,Co. v. &c.urged, 92 Me.Paper FidelityRumford
A.43 503 Co.,& Co. v. Cas.(1899); 65Kingan Maryland

301,Ind. 115 Annot.,N.E. 348App. 40 A.L.R.2d 168(1917);
).(1955­

case,While we with the statement in theagree Crisci supra,
431, 177,Cal. 2d at66 426 P.2d at that ruleproposed“[t]he

ais one to ...” this can be the decisivesimple apply hardly
infactor its The the side ofadoption. onstrongest argument

strict to be that since the assured’s interestsliability appears
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limits,the the insur-dictate settlement within policygenerally
thecontrol assumeer of be held tosettlement shouldhaving

risks its the insured’s interests. The insurerof acts against
thatthat this writes unlimited intocoverage every policyargues

andsettled within its limits insurer to unwar-can be exposes
itrisks if fails to settle nuisance claims.ranted

Co.,rule of Dumas v. &c. Ind. 94The negligence Hartford
484, A.2d not that theN.H. 56 57 does contemplate(1947)

the insurer shall be in relation to itsactions of judged solely
interests, interests,in the insured’s norown relation tosolely

unlimited. The unlimitedas werecoverage coverage ap-though
fairness thehas a of to insuredsuperficial appearanceproach

thebut in fact does not consideration to insured’sgive proper
An withinterest. unlimited risk to an insurance thou-company

in be minimal the but ca-sands of claims fact onmay average
an underinsured individual with a claim.totastrophic. single

Co., 488,In v. Ind. at 56 A.2dDumas &c. supraHartford
60,at while the court said the claim must be treated the in-by

“ ” itsurer as if it were hable for excess verdict went onany
“that be venturesome ... at theto the insurer cannot toosay

”the insured.risk of
insurer to the conflict ofThis standard therequires recognize

theand toassumed the contract performinterest position by
of the situationout of the facts presented.peculiarduty arising

with the available aboveThe risk of the insurer varies coverage
the insurer mustsettlement and thethe opportunity weight give

insured’s risk increases as the insurer’sto the surplus coverage
substantial,When the is lessdecreases. coverage weightsurplus

be to the insured’s interest. Where the set-is torequired given
thetlement the limit of thenopportunity approaches coverage,

the interest ofinsurer’s be towardduty may heavily weighted
the insured.

ruleconsiderations that dictated the strictThe liabilitypolicy
Lessard, 36,in A.2d 111we Buttrick v. 110 N.H. 260adopted

are not here. This is not a situation wherepresent(1969),
some thehas resulted from the acts of not beforeharm party

we find the defendant insurerOn thecourt. contrary usually
a rerun itsdisaster to slow motion of actionsafter the subjected

rule a onto the verdict. Our burdenimposes heavyupleading
inherent in the conflict of interest situationthe insurer but one
under the contract. 7A Insur-the insurer assumes Appleman,
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4713,anee Law and s.Practice at 579 We1962­ conclude(­ ).
that this rule the insured and thatprotects neitherproperly

nor the ofpolicy logic requires strict in theseadoption liability
440, 449,22 L.cases. See Okla. Rev. 450 1969­(­ ).
the theDefendant to order of courtexcepted granting plain­

fortiffs’ motion of defendant’s file in the tortdiscovery original
action MacLean Dumas communicationsby against including

thatwith its Defendant such an order invadesattorney. argues
the communications of the defendant and its counsel.privileged

fails to take en­The into account that the itattorneyargument
casein that both the defendant and thegaged represented pre­

sent Dumas. two areplaintiff parties represented by“[W]here
benefit,the same for their mutual the communicationsattorneys

between the notare in later actionparties privileged between
” v.such or their State Farm Mut.parties Chittyrepresentatives.

Co., 37,Auto. Ins. 36 F.R.D. 41 v.Henke(E.D.S.C. 1964);
Co., 614,Iowa Home Mut. Cas. Iowa249 87 N.W.2d 920

Co.,v. 44Allstate Ins. F.R.D. 429(1958); Pa.piro (E.D.Sha­
LeLacheure, 235,v. R.I.81 101 A.2d 4831968); Horowitz

1953­ Defendant’s is overruled.(­ ). exception
The defendant’s tomotion dismiss count ofone the Dumas

writ that the writ “does not state a cause of action” be-alleges
cause it ex delicto in ac-“alleges consequential hisdamages

”tion ex contractu. The extent and character of the damages
which the Dumas be entitledplaintiff to recover are notmay
determinable the the Moreover,state of theupon record.present
fact that consequential are would not warrantdamages alleged
dismissal for failure to state a cause of action.

overruled;exception motion toDefendanfs
one,dismiss denied as to count as togranted

two;count remanded.

All concurred.


