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Hillsborough,
No. 6102.

CityDonnelly v. OfDavid R. Manchester.

26, 1971.February

McLane, Carleton, &Greene and B. Mid-BrownGraf, Jack
and Arthur G. Greene for thedleton Middleton(Mr. orally),

plaintiff.

Roche, Solicitor,Francis brief and for theCity by orally,/.
defendant.

Grimes, In forthis thepetition declaratory plain-judgmentJ.
tiff, ana resident of the town of in this State and em-Derry

defendant,as a of the seeks to haveschoolteacherployee
invalid an ordinance of the defendant which requiresdeclared

schoolteachers,thethat all classified ofemployees city, including
re-twelve months of theirbe or become within employment

athe unlesswithin ofsidents the boundaries granted spe-city
forand Aldermen certainBoard ofcial the Mayorbypermit

reasons.specified
an state-transferred hereof were on agreedAll lawquestions

ment of facts without by Leahy,ruling C.J.
absence athat in the ofin requiresThe ordinance question

filledshall be with whoall residepositions personswaiver
at theis waived timeIf the residence requirementwithin the city.

must immed-hired, the waiveris thea receivingperson person
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a resident of the and must movetake to become cityiately steps
Permits to reside outside thethe within twelve months.into city

for extreme financial short-becity may only hardship,granted
For health reasons. Section &of III:( 1), (2 )age housing, X

(3).
We with the contention that this ordinancepetitioner’sagree

exerciseconstitutes an unconstitutional of governmental power
and is invalid.

Ordinances if authorized the sameby legislation enjoy pre­
statutes, Moore,as v.of constitutionalsumption validity (State

143,16, 21, Paille,13 A.2d 147 State v. 9091 N.H. (1940);
347, 352, 663, Grant,9 A.2d State v.N.H. 666 107(1939);

will,not3, 790,1, A.2d andN.H. 216 791 bethey(1966)),
onvoid Petitionunescapable grounds.declared Bos­except of

324, A.2dton & 109 N.H. 251 332Maine Corp., (1969);
-­ 148,General,&c. Pub. Co. v. 94 N.H. 48Chronicle Attorney­

A.2d 478 However when a statute or is clear­ordinance).(1946­
in with the it isconflict Constitution the of this court toly duty

declare it void. Petition Boston & Maine at 326.Corp., supraof“ That the be of some benefit is notlegislation may public
constitution,under the state to it In addi­enough, give validity.

tion, it must not orimpair destroy private rights guaranteed
” Fuller,the 64, 68,constitution. v. 87 N.H. 174 A.by Woolf

193, 196 It is however that some(1934). recognized impair­
ment of be and the testprivate which hasrights may permitted

been is whether theusually restriction is reasonable.employed
68,Id. at 174 A. at 196. In the reasonablenesspassing upon

aof restriction the of theupon private rights importance pub­
lic benefit is balanced the seriousness of the restrictionagainst
of the Id.;to be v.private right Dedericksought imposed.
Smith, 595,63, 68, Paille,88 N.H. 184 A. 599 (1936­ ); State v.

347, 352, 663,90 N.H. 9 A.2d 666 beenThus it has(1939).
said that “if the is directed to a interest oflegislation public

concern,minor while serious restrictions inimposing regula­
tion or bar of interest,to the itguaranteed rights accomplish

”tends to show its Fuller,unreasonableness. v. supraWoolf
68-69,at A. at174 196.
The of citizen to live where tra­he chooses and toeveryright

vel not within the state but its is aacross bordersfreely only
fundamental iswhich both our own andright guaranteed by
the Federal Constitutions. v.Ratti Hinsdale 109 N.H.Raceway,
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270, v. 394 U.S.249 A.2d 859 Thompson,Shapiro(1969);­
600,2d S. Ct. 1322 It is funda­618, 22 L. Ed. 89 (­1969).

allboth Constitutions toalso that personsmental guarantee
laws,the v. 65 N.H.Pennoyer,ofthe (Stateequal protection “ ‘ bethat all should equally-­so113, personsA. 878 1889­18 (­ ))

P” at 115.. . . Id.their happinessentitled to pursue
but that the Manchester ordinanceThere is no placesquestion

to livea fundamental of itsa on right employeesrestriction
bewish. This so the ordinance can upheldwhere beingthey

live within thethat the cityif the requirement employeesonly
to thewhich isa interest justifyserves public important enough
in the recordThere ison therestriction private right. nothing
which wouldhave reasons been advancedbefore us nor any

notthis ordinance. We dothe broad restrictions of sayjustify
ofwhose residence near theirthat there are no placeemployees

ato restriction uponnot be important enough justifymayduty
arebut if such restrictionsof residence permissibletheir place

all re-the broad and inclusivethis does notas to some justify
the limits. Noth-live withinthat all cityemployeesquirement

casethe record in thisattention inhas been to ourbroughting
to school-of the restrictionthewhich would applicationjustify

Boardthe Stateare certifiedTheir byteachers. qualifications
and certifiedX once theyEducation ) ( supp.))of 186:11((RSA

andin the Statetheir anywhereare entitled to callingpursue
notfunction doestheirto importanttheir performqualification

residence.their ofplaceupondepend
defendant, is con­that there notrue, theas contendedIt is by

mean thatbut this does notwork for thestitutional to city,right
a sur­be conditionedthis uponthe of mayprivilegegranting

oldThe right-­fundamental constitutionalrender of a right.
valid, v.is no Thomp­distinction longer (Shapiroprivilege

254, L. Ed.U.S. 256; v. 397note Goldberg Kelly,son supra,
discrimination287, and2d 90 S. Ct. 1011 against(1970)),

thebe oncan no practicedsome in longerpublic employment
which can be withheldis abasis that the employment privilege

v. Hinsdale opin­from all. Ratti Raceway supra, (dissenting
State, 566,2dCal. 79 Cal Rptr.& v. 71Purdy Fitzpatrickion);

77, 456 P.2d 645 ).(1969­
thearethat those who by cityIt has been employedargued

contribut-of their bythe cost employmentshould supporthelp
But em-and its tax base.the tothe ofto economy citying
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salaries, andthe earn their governmentalof anycityployees
for whatever financialin them to be residentsinterest compelling

isthere be to the from such residencebenefit slightmay city
theirthe interference with privateto rights.compared important

numbertheIt true that the court a restrictionis upheld upon
in Rattiat race tracksnonresidentof employees pari-mutuel

is not Ratti. ThereBut this casev. Hinsdale Raceway supra.
a the so-we were with prohibitable activity involvingdealing

a state interestevils associated with which createdcial gambling
the of out-of -state track followersto restrict number employed

is Thisrace tracks whereat local pari-mutuel betting permitted.
the Here socialstate interest restriction nojustified imposed.

are involved and no interest exists whichevils governmental
the restrictions the ordinance.imposed byjustifies

We are not unaware that there are some cases in other juris-
which validdictions have held residential forrequirements pub-

believe, however,Welic do not that these cases areemployees.
withconsistent modern federal or with therequirements spirit

of our New cases cited here and both the courtHampshire by
and the dissenter in and weRatti therefore them.reject

thatWe hold the ordinance is invalid.

Remanded.

Griffith, sit;did not the others concurred.J.,


