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Rockingham,
5985.No.

AgencyGuyGuy The KevinKevin d/b/a

v.

HanleyM.Everett
HanleyLouiseBillie

SamplawskiRaymond A.
SamplawskiL.Marie

v.

Same.

5, 1971April

McGuirk, no brief.furnishedfor thePowell & plaintiffs,Flynn,

brief, the defendants.forR. Gray, byDouglas

Kevinlaw theis an action at plaintiffcuriam. This byPer
estate,of realthe salea commission forto recoverGuy, seeking
Theredefendants.Billieand Louise Hanley,Everett M.against

aof con-performancea bill in specificis also equity seeking
the Raymondsale of this real estate by plaintiffsfor thetract

Thedefendants.the sameL.A. and Marie Samplawski against
whoPI.awere heard Master Keefe, Esq.)by (Richardcases
thata verdict for for the Guy;recommended plaintiff$858

thebe decreed in favor of plaintiffsperformancespecific
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that the defendants “be ordered to forthwith con-Samplawski;
the to the Petitioners title is market-vey property [provided

and the bethat taxes as of the date of the sale.proratedable]
defendants’The to of the master’sexceptions approval report

Keller,were reserved and transferred by J.“The master filed the TheFacts.report:following Findings of
anPlaintiff and the Defendants entered into exclusive listing

20,on the sale ofauthorization 1968 for cer-agreement May
Road,tain real estate at 405 Brackett New Hampshire,Rye,

the terms of which the Plaintiff was to be commis-by paid 6%
estate,actualsion on the sale of the real if aprice purchaser

obtained, 20,was said to continue until 1968.listing August
22, 1968, Plaintiff,On the efforts of the the Peti-July through

tioners and entered aPetitionees into sales toagreement buy
$14,300.00,and sell the said real estate for the atofprice

time awhich down of was made Peti-$200.00 thepayment by
tioners, said transfer of title to be made oron before August
30, 1968.

28,“On the Petitioners to the TrustJuly Portsmouthapplied
a 28, 1968,for FHA loan. On theCompany August authority

for the wasloan FHA and notice received at thegranted by
29,Portsmouth Trust on 1968.Company August

Plaintiff,“The officer called the Petitioners and Peti-mortgage
tionees on 29 and advised them as to the of theAugust granting

30,loan. This was confirmed a letter on Theby 1968.August
had advised the bank that Arthur Rein-Petitioners previously

hart, them at the As is thewas to representEsq. closing.
incase all transactions at the Portsmouth Trust theCompany,

deed,obtained their own counsel to the the mort-parties prepare
note and the abstract of title. The Petitioners’gage, attorney

contacted Everett M. on 30 and re-Hanley by phone August
-that he be furnished a of his deed that the abquested socopy

of andstract title deed could be The week-mortgage prepared.
end of 30 was Labor weekend. OnDayAugust Tuesday, Sept-

3,ember Reinhart contacted Everett Han-Attorney personally
and the deed and was advised that wouldley requested Hanley
it to him but he never did. The week the Petitioneesget ensuing

contacted a real estate relative to theagent possible purchase
10,of another home. On or about the PetitioneesSeptember gave

notice to the Plaintiff that a andcould not find home thatthey
‘ ’were the theoff market.they taking property
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“ thatfindsmasterLaw. The referee and&Findings Rulings of
and the SalesAuthorization Contractthe Exclusive Listingboth

contracts;enforceable that thewereContract legallyAgreement
and and ablea topurchaser ready willingPlaintiffs procured

estate; the were will-real that PetitionersDefendants’ ready,buy
of the onhis contract or be-and able to (sic) partperforming

30, 1968, the of title andhowever to abstractfore subjectAugust
deed; werethat the Petitioneesof thethe preparation mortgage

sell the on or beforenor to Augustnot propertyready prepared
an or done30, 1968, had even any-and not contacted attorney

title; that time wasthe deed for the transfer oftothing procure
and that un-the sales contractnot the essence ofof agreement

within thethe of the contractder the circumstances performance
the Petitionees es-time could not be insisted upon bystipulated

”atwhen were fault.theypecially
brief,issue, in the is whetherThe basic as stated defendants’

the and withthe record emphasissupports findings rulings,
the es­on the whether time was ofquestionspecifically placed

the contract the sale of real estate. Thesence of for agreement
form,itself, inis on a standard towhich printed regard

“time,of read: Title: On or before Au­the question Transfer of”30, 1968. The is one of the intent of the part­gust problem
ies, in the and allto be determined the of instrument itselflight

o­the circumstances District v. S­surrounding (North Hampton
219, words,A.2d97 N.H. 84 833 1951­ theciety, (­ )), including

and ofactions the thepractical interpretation byagreement
Gibson, 139,themselves. Essex v. 82 130 A.Co. N.H.parties

Hutcheson, 36,846 Kalman v. 111 A.2dN.H. 276 260(1925­ );
Fine, 340,1971­ See also v. 99 N.H. 111 A.2d 190(­ ). Bogasian

(­1955­).
stated,The rule is that unless so time isgeneral specifically

Morse,not to be considered as of the essence. Pierce v. 65 N.H.
198, 792,196, Gordon,A.18 793 v.Ewins 49 N.H.(1889);

444, (1870); 153,459 Knable v. Pa. 242 A.2d430Bradley,
224 and Purchaser s. 104 ­91 Vendor (a) (­ );(1968­ ); 1955­C.J.S.

Vendor and Purchaser ss.Am. 110-1255 (1946).Jur.
The mere fact that a date is stated in the instrument is suf­not
ficient alone Merrill, 50,to alter this rule. v.Green 76 N.H. 79
A. 22 Thomas, 102,v. 211 Md. 126 A.2d(1911); Chapman
579 Inc.,See also Carsek v.(­1956). Corp. Stephen Schifter,

550,431 Pa. 246 A.2d 1968);365 91 s. 104(­ supra,C.J.S.
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rule, could con­this the masteraddition toIn applying).(1955­
as aslateEverett Septemberthat the defendant Hanley,sider

had the3, required financingthat thewhen informed plaintiffs
outindicated that he wouldwere to carryand proceed,ready

thelater in the month wereand that plain­the onlyagreement;
deal was off.tiffs that thetold

were, we havein the asand testimonycontradictionsConflicts
v. Smithheld, resolve. &c. Co.for the trier to Cloverrepeatedly

Lester, 109 N.H.Co., 491, Lester v.79 A.2d 896 N.H. (1951);
master’s359, We the252 A.2d 429 approve ruling(­1969).

essence, that the order forof the and holdthat time was not
was Lancasterproper. Development Corp.performancespecific

163, A.2d v.Kattar, 262 278 Pennockv. 110 N.H. (1970­ );
that recordEla, We also hold the sup­41 N.H. 189 (1860).

aand that thethe plaintiff Guy producedports finding ruling
terms, andthe defendants’able and to onbuybuyer willing

N.H.v. 101Richardson Sibley,verdict him is sustained.the for
278,Hunt,v. 110 N.H.377, A.2d 414143 (1958); Bergeron

A.2d266 121(1970).
isin each caseThe order

overruled.Exceptions


