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Rockingham,
6038.No.

RyeTown of

v.

S. CiborowskiJacob

Morris,Thomas IntervenorJ.

5,April 1971.

&Boynton, Waldron Dill Richard E. Dill for(Mr. orally),
the plaintiff.

Dunn,Vincent P.William and Grinnell & BureauMaynard,
H. theMr. Grinnell for defendant.( George orally),

McLane, Carleton, &Greene Brown M.Graf, Stanley(Mr.
Brown for the intervenor.orally )

&Grinnell Bureau H. Grinnell for the(Mr. George orally),
Aviation Association of New Hampshire.

Per Thecuriam. town of which had defendantRye, granted“a variance or a to establish aspecial ruling private landing
area” in front of his home ain areabusiness andpartly part-
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restrainarea, bill in toin a residence seeks equitybyly single
detrimentan to thewhat it claims is extensiondefendant from

the variance.useof the town of the bypermitted
Blandin,Amos Jr.,The was heard before N.matter Judicial

interveneReferee, toa view and who Morriswho took permitted
of theto the requestHe denied exceptionover objection. subject

to intervene.of NewAviation Association Hampshire
the Board1964, the defendant ZoningIn April petitioned Rye“ atoletter establish privateof forby permissionAdjustment

feet in front1800 in ofarea of lengthapproximatelylanding
A a form. ...” on pro-home on Road petitionLafayettemy

filed.a variance was alsovided for requesting
not for aviationThe ordinance does usepermitRye zoning

a entitledin zone but contains section “Spe-any (Section 9-F)
as follows: orcial maybe“Any building premisesRulings”

erected, and used district for thealtered in of follow-any any
the of shall ruleBoard thating purposes provided Adjustment

”use tosuch is not detrimental or theinjurious neighborhood.“ ”The first isuse listed Aviation.
abutters, intervenor,Four the butincluding separatesigned

almost identical statements defendantthebyprepared stating
that, hiswith reference to for variance “for a pri-application

” Atvate had no the noairport, they objec-objection. hearing“ ”raised,was and a thetion motion that variance be granted
26,was carried all inwith favor on 1964. The Clerk ofMay

the Board testified that the wasvariance on thegranted basis
heof the defendant that was aconstructingrepresentations by

his useof feetfor own1800runway personal only.
for from theDefendant site New Hampshireapplied approval

“ ”and for air fromAeronautics Commission ( spaceN.H.A.C.)
thatthe Federal heAviation Authority (F.A.A.) representing

a x for limited use1700' 200' sod privateproposed runway
and that later be forthe use five would' twoanticipated years
based aircraft with a fifteen month.maximum of perlandings

was “air overHe of the Peasespace” objections Airgranted
18, a sketch with theForce Base 1965..on May Upon filing

a 1700' x turf he was advisedN.H.A.C. 200'showing runway,
14, that need toon March 1966 to site he wouldapprovalget

end andclear the area at each to allow clearance for landings
some the be on land of othersthat of required clearing might “that easements would have to be obtained. Siteso necessary

” 18,was on 1966.Aprilapproval given
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In the of with this defendantprocess requirement,complying
land of his a frompurchased easterly runway, including parcel

the intervenor Morris. Defendant and Morris had some dispute
over in certain of the land in a actionrights resulting pending
which is not material to the aissues before us. October 1966By

2600' x was200' and wasrunway completedpartly wholly
and macadamized 1968 and forcompleted by opened pub-June

use.lic
called,The Cibor as isit isAirstrip, adjoined by Lafayette

Road on the west and a cleared area of about feet on1700by
the east before a of aboutreaching Moodyville, development

houses with about 127 The west end of Ci-twenty-nine persons.
bor is about four miles from the end of theAirstrip easterly
main Pease Air Base is and one-Cibor less than onerunway.
half miles of the extended line of the Peasesoutherly runway

insideand is the Pease traffic patterns.
The referee found on sufficient in theevidence thatjudicial

ofsummer 1968 the number of Cibor had in-planes using
acreased to “dozen or more” with afifteen-twenty landings

sometimes with numerous over at tree-day flights Moodyville
level inhabitants;which alarmed that thereheight hadgreatly
been a number of takeoffs from the thatnight unlighted strip;

had been made to andstate federal authorities withcomplaints
no effective action that there have been numerous low-resulting;
level over the Morris land arewhich hazardous toflights per-
sons and cattle and which create a private nuisance. He also
found that the board the variancezoning ongranted relying
defendant’s that “he would have an 1800 footrepresentation

for own use andrunway would not(his) personal generate
”traffic other than that. He also foundany that the assents of

Morris and one Ham were obtained on similar representations
otherwise,and would not have been obtained that these repre-

sentations were “not fraudulent” but that defend-deliberately
ant his after started and “has establishedchanged plans getting
and is a andconducting hazardousgreatly expanded opera-

”tion which the board had not He found that thepermitted.
defendant in substantial sums eitheron theexpending airstrip
knew or should have known that he had no do as hetoright
has and that on him is self-inflicted.any hardship

1967,In October defendant had theto N.H.A.C. forapplied
8,of a commercial but onapproval private, airport January

1968 withdrew his because ofrequest objections.
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in ten thatreferee recommended a decreeThe judicial parts
1969,10,thewas Court on Marchby (Keller, J.)approved

limited the use Cibor to defendant’s ownwhich of single-engine
useand otherone plane, prohibited nightplane single-engine

tolimited use fifteen takeoffs and perwhile landingsunlighted,
aircraft,month, or student pilotprohibited multiple-engine jet

acrobatics,aerialortouch-and-go landing practice,training,
to and inaircraft clear structures trees byrequired Moodyville

feet, use at the end100 limited to that ordered N.westerly by
H.A.C., defendant to all reasonable toordered use efforts pre-

use,vent and made defendant forunauthorized responsible post-
all andand fulfillment of F.A.A. andnotice N.H.A.C.ing safety

de-raised the ofQuestions byoperations regulations. exceptions
fendant and the Aviation Association of wereNew Hampshire

Grant,transferred by J. “ ”theDefendant contends that term area asprivate landing
his the theused in and him in formsapplication by signed by

-must construed inabutters be accordance with the definition con
in RSA 422:3tained Aeronautics as) (the Act) any(XXV

than a is de-area other area” whichpublic landinglanding
“owned,asfined in XXVII one leasedoroccupied,paragraph

”state,thefederal counties or towns. Hetheby government,
therefore,maintains, the notthat term refers to andownership

toand there are no limitations or conditions attacheduse since
is under no restrictions far as the townthe he on use sopermit,

is concerned.
“ ”areadescribes a commercialRSA 422:3 XVII)( landing

an forused “to render aeronautical serviceas one compensa-
” 424, inch.. . . RSA which relates to airporttion . zoning,“ ” have4 certain owned whichsection places privately airports

asincommercial the samebeen licensed for operation position
the thatfor underofairports zoningpurposepublicly-owned

this relates to con-authorizedThe zoning chapterbychapter.
so to withstructures as not interfere airporttrol of approaches.

own-refers to owned” andThis “publiclychapter “privately ““ ””” asandrather than publiced merely privateairports
ch. 422.in RSA

or in the con-in defendant’s applicationThere was nothing “that was the termwhich indicated he privatesent forms using“ ”” as statute.área and defined byairport anylanding private
theindefinitions have weight construingAlthough legislative
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arewhen the wordsstatutes in which appear,theyparticular
and theontheir usageused elsewhere depends popularmeaning

use, unaffectedtheir de­circumstances surrounding by statutory
Adams, 1872­ State v. Can­v. 51 568finitions. State N.H. (­ );

195, 22828 N.H. (1854­ ).terbury,
that the “variance” orthe refereeThe offindings judicial

“ ” a areaoffor the private landingoperationspecial ruling
and wasreferred to use not ownership justi­or privateairport

defendant’s ownall the The testimonyfied under circumstances.
ashow thatfor a noncommercial licenseand his application

fact,In in his testi­what he intended.use was originallyprivate
was aowned himasked if the other pri­when airport bymony

“No, re­Thehe it’s commercial.”vate replied judicialairport,
defend­the was forthat varianceferee’s conclusion approved

His thatuse was warranted.ant’s findingown onlypersonal
was themade of the defendantthe use airport by beyondbeing

also the evidence.of the use wasgranted supported byscope
Leskiewicz, 462,v. 272 A.2d 856110 N.H.See LondonNew

(1970).
did, did and thatDefendant contends that what he he openly

the and the intervenor had four in which totown object.years
-and of the airThis relates to the constructionphysical layout

addedThe of construction and the would notstrip. type length
with that defendant intended ex-tocharge anyone knowledge

ceed the use. was an article in a re-Norpermitted magazine
his intentions constructive notice thereof.garding

It does not that the increased of theappear length runway
in itself would contribute increased to the communi-any danger

it,isor or detrimental to and the decree does notty injurious
in it.require any change

The contained in the arerestrictions decree thesupported by
evidence with the of the ofexception multiple-en-prohibition

and aircraft. Since the order its terms is togine jet by subject
court,the die themodification restriction on of aircraftby type

can be to reconsideration if this to be materialappearssubject
to defendant.

to relative dieDefendant the exclusion of evidence toexcepted
andof other to one another to theirproximity airports safety

to Cibor. Some of this of evidence wasrelative introducedtype
within referee’s ex-and it was the discretion toentirely judicial

it on The issue tried was not theobjection.clude more of being
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whether therelative of Cibor but use of ex-safety complained
ceededthat allowed the variance.by

the introduction of theDefendant’s to ofdepositionexception
is overruled. It was taken in thisthe intervenor by agreement

was not be and inaction because the intervenor to factexpected
11;at time trial. RSA andwas available the of 517:1not cf.

279,238, 241,Cote v. 86 N.H. 166 A. 281 1933­Company, (­ ).
The referee’s denial of defendant’s that herequestjudicial

a of a off and atwitness demonstration plane taking landing
a was within hisCibor was matter which discretion. State v.

97, Short,A.2d95 58 315 v.N.H. MeyerLangelier, (1948);
328, A.2d 146104 N.H. 186 (1962­ ).

the AviationThe of Association of Newexception Hampshire
to the denial of its to intervene ismotion overruled. The issue
before the court was not the of an air­concerning desirability

aviation,thefrom of but whether the use be­port standpoint
made and exceeded that the vari­ing contemplated permitted by

v.ance. London The denial of theNew mo­supra.Leskiewicz
tion was within the discretion of the trial court v.Scamman(­
Sondheim, 280,97 N.H. 86 A.2d 329 1952­ and under all(­ ))
the wefind no abuse of that discretion.circumstances

We have examined the balance of defendant’s andexceptions
and findcontentions no error.prejudicial

overruled.Exceptions

sit;did not the concurred.othersGriffith,J.,


