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the ten­theiras were occupancy byof the they duringpremises
words,unsafe, unfit In otheror condition.ant in the unsanitary

thevalue ofrentalwill be the reasonablerentthe tenant’s liability
Perssion, 14Pines v.while occupied.in their conditionpremises

Davis,William590, 597, 111 N.W.2d 409, 413 (1961);Wis. 2d J.
11412,Slade, A.2d 416 Ct.271 App. 1970);Inc. v. (D.C.
seeWilliston, ed. W.H.E.s. 1343 Jaeger 1968);Contracts (3d

404, 408,Co., 104 N.H.v. BuildersCoos Lumber Co. Supply
330, 332188 A.2d ).(1963­

Remanded.sustained.Exceptions
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Duncan, The defendant was indicted for assault uponJ.
Hudson,-with25, at intent toRonald Simard on 1969August

and waskill murder. RSA 585:23. Trial beforeby King,jury,
The found trial hedefendant was In the course of theguilty.J.

forto theto denial of a motionexcepted evidentiary rulings,
jury.mistrial, and ver-to certain instructions to the After the

dict the defendant to set asidemoved the verdict theupon ground,
others, thethat the court erred in to instructamong jury“failing

theon intent for the defendant to be of assaultnecessary guilty
”murder,with intent to commit and to denial the mo-ofexcepted

reservedof law the wereQuestionstion. presented exceptionsby
and transferred theby presiding justice.

defendant,At the time the who wasof the offensealleged
of andand his wife hadtwenty-eight age, separated,years

was evi-divorce between them were Thereproceedings pending.
that to the wife ac-dence the defendant’sjust prior separation,

Montrealher minor child had made a tocompanied tripby
Simard, man,Ronald anwith unmarried oftwenty-six years

When thethe Mrs. and childseparated, Gagnonage. Gagnons
went to live with her brother and his wife in ThereHudson.

evidence that thereafter the numerouswas defendant had made
residence,calls to Mrs. and thattelephone Gagnon’s temporary

a short time the thebefore assault occurred he had invaded
residence of Simard’s mother when Mrs. SimardandGagnon
were there It further that Simard had attogether. appeared
times talked with the defendant the de-by telephone concerning

child,fendant’s to visit the and the ofright payment support.
defendant,to the of the he had threat-According beentestimony

aened number of occasionsupon Simard.by
1969,25,On while Mrs. and son weretheAugust Gagnon

home,at Mrs. brother’s the defendant on return fromGagnon’s
his ofout state made a series of calls toemployment telephone

defendant,the brother’s home. to the he toAccording sought
with his towife a of onthe whichspeak arrange change day

he visit laterthe child in the week. Mrs. declinedmight Gagnon
him,to talk with and there was a series of altercations over the

between Simard and the defendant. Atphone approximately
9:30 P.M. the defendant drove to the house where his wife and

defendant,werechild theto this was for thestaying. According
child;of the and because of the threats whichpurpose visiting

Simard,been made ahad he revolver in his trouserby put
when he left.pocket
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arrival he drove the house and parkedpastslightlyUpon
horn,evidence diat he his which hehis There was soundedcar.

house,arrival was seen of the anddenied. His by occupants
and the defendant’s carSimard went downstairs approached

rear. testified he saw run-from the The defendant that someone
car, side,the the driver’sbehind the door onning up opened

seat,the and drew hisswivelled himself around driver’supon
revolver, because the to haveperson approaching appeared

in extended hand. He that the revolverhis testifiedsomething
car and thatthe handle of the doorstruck discharged,against

“ ” Simard,he two shots hefired more at whom rec-panicked,
automobile,then, back into his and recalledognized by got

more until he awoke the next in his office inmorningnothing
Boston, was inSimard three timesMassachusetts. wounded the

first in the in asencounter: the he tohip, again leg attempted
car, the hand.from the defendant’s and incrawl away finally

behalf,the stand to in his own andThe defendant took testify
in cross-examination was asked whetherthe course of properly

wife,in his from his he hadfollowing separationJuly,
“ ” Grierson,her of v.out an automobile. See Statedragged

36, 38, 851, In this con-69 A.2d 853-5496 N.H. (1949).
“nection, man,had ahe also testified that he liketemper every

“” and he thinkI that did not that he gotguess, angry very
” examination, heOn redirect described the incident inoften.

detail, at the didthat time he not know whereindicatinggreater
was, he carthe child and that had to the where he sawgone up

“ ”wife, over,his and her andasked to home talkgo things
him, and did asand that she followed that hejust they suggest-

ed.
rebuttal, Decoteau,the State called the witness who testi-In

atfied he had been tire same where Mrs.that placeemployed
that inworked and he was her his car to picktakingGagnon

child, he in theher when was followed a car which de-up by
fendant was The witness testified that when they stopped,riding.

“ ”the andthe defendant door out his wife andopened yanked
“ ”car, he me.her in the other and after that threatenedpushed

overruled,was and in tothe defendant responsebyObjection
he the “He saiddid witness replied,the “What say?,”question

send Boston to break bothhe to fromsomebodywas going
”me. moved forand The defendant thereuponmy cripplelegs

mistrial, was denied toa which subject exception.
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in the court’s discretion.receivedThe evidence was properly
wasthe witness Decoteauthe of threats towardWhile evidence

Simard,the assaultnot establish ofto uponcompetent guilt
defendant’s attitude towardit was relevant to show theclearly

his wife.withpersons friendly
It that the not in rebuttal introduceis State mayrecognized

matters.evidence to collateralindependent impeaching relating
433,Hersom, 84 A. 276 HoweverState v. N.H. 152 (1930).

the defendant with to mattersattitude of the respect involving
wife,his as the answer of the witnessestranged portrayed by

Decoteau, was collateral to the issues tried.not Morleybeing
Clairmont, 136,12, 13, A.2d 137110 N.H. 259v. (1969);

323,see v. A. 12 State v.State 81 N.H. 126 (­Braley, 1924);
Kouzounas, 198, asMe. A.2d 147 Insofar137 17 (1941).
the defendant’s motion for mistrial be to invokemight thought

rule,the undue ait of fact for theprejudice presented question
court,trial and the evidence was received in the court’sproperly

324,discretion. State v. at 126 A. at 13Braley, supra (1924).
diethe to the defendant request­Following charge jury, orally

ed the instruct the that thecourt “to that must findjury they
defendant to kill in findintended Mr. Simard order to him

” The then that if an in­indicated suchguilty. presiding justice
struction were it be submitto be would also togiven, necessary
to the issues of whether the defendant was ofjury guilty any

Butman, 490,lesser offenses. State v. 42See N.H. 491-92
Karvelos, 528,State1861­ v. 80 120 A.N.H. 263(­ ); (1923­ );

LeNoir, 462,v. 97State N.H. ).92 A.2d 159 Counsel(­1952­
withdrew his without dierequest tothereupon excepting ruling

of the court. thus a ofelected trialHaving voluntarily strategy
“ ”all or in to the risk of of aconvictionpreferencenothing,

offense,lesser the defendant not now assertsuccessfullymay
Co.,error on the of the trial court. See v. 97part N.H.LePage

46, 52, 148,80 A.2d 153 Gale,v. 92(1951); N.H.Moffatt
421, 422, 526,32 A.2d 527 (1943­ ).

The record indicates that at time notsome disclosed theby
the defendant filed a for an to thetranscript, request instruction

that it “must return a notjury verdict of if find . . .guilty you
”the of Mr. Simard was accidental . . . . No ex-shooting[that]

requestthis wasception to die denial of taken at of thethe close
to the nor doescharge jury, any exception elsewhere inappear

the record. The aincluded statement thatcharge the defendant
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“ seeks itto the assault on the that was bothjustify grounds
that it inaccidental or he or that was ordernecessarypanicked,

attack”; weredefend himself an and instructionsto from given
the issue of self defense.on

was ever toIf the defendant’s deniedrequest subject excep-
determine,tion, we need not there was noa whichquestion

athe warranterror. While defendant’s testimony findingmight
revolver from accidentalfirst the resultedthat the shot from

the two additionalthere no such forwas explanationdischarge,
Simard,followed, as heof struckshots which both which

at the the automobile inthe rear ofcrawled upon ground
to furthera vain effort escape injury.

Chance, 178,trial. 105 N.H.find no in the State v.We error
isA.2d 748 The order195 1963­(­ ).

overruled.Exceptions

All concurred.
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