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inconsidered that the Marshallany discrepanciesapparently
were and we find reason to disturbinconsequential, noplan

this conclusion.

overruled.Exceptions

All concurred.

Hillsborough,
No. 6111

P. Vannah & a v.Harold

ofTown Bedford

5, 1971.April

JVourie, Sundeen, & S.Wiggin, DortPingree Bigg (Mr. Bigg
P.for Harold and Therese M. Vannah.orally ),
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Sheehan, Mr.Bass & Green and E. Paul Kelly ( KellyPhinney,
the Bedford.for town oforally),

Lampron, the under RSA 31:77to courtsuperiorAppealJ.
the the offrom denial Board ofby Adjustment plaintiffs’supp.)(

a thefor variance from terms of the defendant town’srequest
the of aordinance for servicepurpose gasolinezoning building

on their on Route 3 situated in astation “Residentialproperty
” view, aand district. with a before MasterAgricultural Hearing

W. resulted in andcertainPillsbury, Esq.) findings(Robert
the wasa conclusion that decision of the Board unrea-rulings,

a that the beand recommendation Board’s order vacatedsonable “ remanded to the Board further considerationand the matter for
bethis for shouldthe whether variancesrequestof grant-question ”. . .of the and . The mas-ed in Master’slight findings rulings

was theter’s who remanded matterreport approved by Flynn, J.
the Board of for further not“to suchAdjustment proceedings,

Master,with theinconsistent the of as re-Report justice may
” The of the the denial of re-to theirquire. partiesexceptions

master’sto the with their otherobjections reportspective together
of record reserved andwere transferred.exceptions

A made of the thewas before Board oftranscript hearing
19,held on 1969. At that plaintiffsAdjustment May hearing

Vannah,the of aTherese that oftestimony plaintiffpresented
aand of the oilrealtor ofappraiser, representative company

thean to Vannah and alsooptionholding purchase property,
athe of consultant and of atestimony transportation psychiatrist

treated Haroldwho has Vannah. There was testi-alsoplaintiff
town,a selectman theof residents of Park Drivemony by by

of the Vannahlocated and of othersnortherly whoproperty,
testifiedor asked questions.

ofThe minutes the Board of to the dis-Adjustment relating
this read asof matter follows:position

—Service“Therese Vannah Station —The Board unanimously
the resolution: denied.voted following petition“ theThe Board considered on the merits of the casepetition

and found
“ the is to the interest due to1. That contraryappeal public

the traffic such a use would create. Trafficincreased congestion
in awould be direction on Route 3. When theimpeded northerly

theacross fromOmega property highway plaintiffs’[located
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-a northbe in bothis traffic would impededpremises developed,]
ern and direction on Route 3.southern

“ would thewas that to the violate spiritIt found grant petition
a min-that there beof the as the ordinance requiresordinance

addition,2 distance service stations. Inimum of miles between
27, makesthe that was enacted 1967Ordinance FebruaryZoning

for Commercial Activities.specific provision Highway
“ is with thisThe Board found that substantial donejustice

atwas thedecision as there that is valuedpropertytestimony
$20,000 a in evidenceas residence a normal residential area and
was means Walter datedof a letter frompresented by DunfeyJ.

10, 1969, $35,000, $3,000a bona offide offerApril making plus
for therelocating building.

of the matter“The in of the Vannahquestion jurisdiction
”was the Boardconsidered ofby Adjustment.appeal

It is well established law in this that theonjurisdiction appeal
“Board of shall asidedecision of the not be set orAdjustment

vacated, law,for errors of unless the court isexcept persuaded
it,of thethe balance on evidence before thatprobabilities,by
31:78;said order or decision is or unreasonable.” RSAunjust

134,Glidden v. 109 244N.H. A.2dNottingham, 430 (1968).
master,At the before the the had the burdenplaintiffshearing

of that the order of the Board ofproving Adjustment denying
the Manchester,variance was unreasonable or unlawful. Mills v.

293, 295, 679,109 N.H. 249 A.2d 681 Furthermore(1969).
“all of the Board all of fact shall bequestionsfindings upon

deemed to be facie lawful and reasonable.” RSA 31:78.prima
In order to set aside the theaction of Board it is not sufficient
that the himmaster found on the evidence before that each of
the for a hadvariance been established.statutory prerequisites

Dover, 307, 309, 521,v. 108 N.H. 234 A.2d 522Sweeney
To warrant such action the master must further find and(1967­ ).

rule, after all doubts in the inevidence favor of theresolving
determination,Board’s that on the balance of theprobabilities

find, did,Board could not as it that thereasonably plaintiffs’
evidence failed meetto the for the var­requirements ofgranting

310,iance at 523;Id. at234 A.2dsought. see Metropolitan
Co.,Bd. v. 60,Standard Ins. 251 N.E.2d 61App.Zon.of Life

1969­(Ind. App. ).
A rule on an issuch that the or themasterprimary appeal

court cannot substitute its for that of the Board injudgment
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areas of factual or for the exercise of the vesteddisputes authority
in the Board of Kramer v. Bd. 45Adjustment. Adjustment,of

296, 153,268, 212 A.2d 2169 TheRathkopf,(1965);N.J.
31:66,Law and 65-25 RSA 72of Zoning Planning (1964).

board,manifest a intent to vest in a local whose(III) legislative
conditions,live the andmembers close to circumstances authority

the need theto determine and means of it in casespublic meeting
Dover, 13, 14, 15,like the v.one. Mater 97 N.H. 79present

844,A.2d is846 It when the board has acted(­1951). only
or that the courts canillegally, unjustly, unreasonably grant

Manchester, 293, 295,relief on Mills v. 109 N.H. 249appeal.
679, 681, Council,A.2d v.see Stiles 159 Conn.Town(1969);

212, decision,A.2d268 395 In ata the mem­(1970). arriving
bers theof board can consider their own knowledge concerning

conditions, uses, etc.,such asfactors traffic surrounding resulting
from their with the area involved. Smith v.familiarity Zoning
Board, 328,103 R.I. 237 A.2d 551 (1968­ ).

The of the evidence before the Board oftranscript produced
was made a of the record of the beforeAdjustment part hearing

the master on In thereto theplaintiffs’ addition townappeal.
the Clerk theof Board ofpresented testimony by Adjustment, by

a Board,selectman who had testified at the before thehearing
and the of a house owned the abutter to theoccupantby by
north of Plaintiffs offered the aofplaintiffs’ premises. testimony
traffic This evidence could be used the master inengineer. by
addition to the to assist him in the actiontranscript evaluating

at v.the and in his conclusions.of Board arriving Sweeney
307, 309, 521,Dover, 234 A.2d 522108 N.H. (1967).

The master found that are abutted theonplaintiffs’ premises
south and east and theacross Route 3 on west commercialby

mall,a adistricts. Located therein are motellarge shopping large
center, store,and a severalconvention departmentmulti-story “stores, a aresatellite and area. To the west thelarge parking

a of indeter-of commercial somewhatbeginnings development
minate, size a branch bank and abut to includeclearly large,

105, feet.” “The Vannah hasof 800 square propertybuilding
indescribed as a residential a sea of com-been peninsulaaptly

”mercial uses . . . .
Harold Vannah first in and1959plaintiffs’occupied premises

$10,000.in Thereafter havethem 1960 forpurchased plaintiffs
and the sur-$8,000 “In 1962 1963for improvements.spent
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residential, were sit-and the residenceswerepremisesrounding
exists,stillmeadow, The meadowauated in including plaintiffs’.

eastand west or to the beyondto immediate southbut not the
natural orfew trees and littlehundred feet. There areseveral

”east andthe Mall theartificial ofscreening south].[to
Abbe,of Clerk ofmaster that the Mr.The found testimony

“ tendedthat the Board toofthe Board Adjustment, suggested
a tobe to exercisethat to the variance would powerfeel grant

notand that it did have suchdistrict ispower.a newcreate [I]t
this attitude infected the Board’s consideration of theapparent

ordinance,the the variance re­of vis-a-vis particularspirit
” An of atamendment the ordinance adoptedquested. zoning

“the town of 1967 created a CommercialHighway (HC )meeting
“” Gasoline serviceDistrict which other uses:permitted, among

a service is not to be locatedstation station permitted( gasoline
two miles of an This was thewithin existing station)....”

adistrict in the ordinance station.which for fillingonly provided
“The master that the orfound Bedford zoning map[n]either

-a commercial district and such dishighwaydescribesordinance
trict, effect, Abbe and the Boarddoes not exist. Mr. testifiedin

-aifthe the would be violatedthat of ordinance gasfound spirit
miles of an­within twowere to be erectedservice stationoline

a of theletter ofThis is the subparagraphto confuseother.
finds. . The Masterwhole. .the of thewith spiritordinance

not be con­variances wouldof therules that theand granting
” aThis amounts tothe ordinance. rulingto the ofspirittrary

conclu­for itsBoard had no rational basis contrarythat the
wassion or influenced considerations. v.by improper Sweeney

307, 310, 521,Dover, 108 N.H. 234 A.2d 523 (1967).
Board,In his statement at the before the plain-opening hearing

the the “Itiffs’ counsel matter of Board’sexplored jurisdiction:
andhave no hesitation in that I feel con-saying very strongly

that the Board not has the but has therightfidently only obliga-
of its as to die oftion discretionexercising application every

Bedford Ordinance that is before it under....Zoning proper
” Board,and Clerk of the who testifiedTheapplication petition.

a or soadmitted of athe master that over period yearbefore
there had been some about the Board’s butquestion jurisdiction
that the matter had been Soresolved. as far as con-“Q. you’re
cerned, when into this therewent wasn’tyou hearing, any question

and were on the merits? A.on jurisdiction you just proceeding
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”Yes, I’d that’s The Board in its decision stated thatsay right.
merits case. find noit the on the of the Weconsidered petition

thewarrant the thatbasis in the record to master’s conclusion
the variance requestedmisconceived its toBoard authority grant

were met.if requirementsthe statutory
master ruled that the above two-mile restrictionThe correctly

a a stationwould not the of variance forprevent fillinggranting
districttwo another in thewithin miles of residential-agricultural

Nashua,is located. v. 106 N.H.where plaintiffs’ property Bouley
79, 38, However,85, A.2d 41 this would not205 pre­(­1964).
vent the Board from the as a standardprohibitionconsidering

in whether the variance would be withinor factor soughtdeciding
the the as aof ordinance whole. Id. Thespirit colloquyfollowing

in the of of the Boardoccurred cross-examination the Clerk by
Well,at thecounsel before the master. “Q.plaintiffs’ hearing

let did to theme ask what determine be spirityou youagain,
and intent of the two mile ordinance other than the simple

A.of miles? That the convenience of thetwo motoringlanguage
ifcould most served stationspublic probably adequately gasbe

” inwere not closer than two miles. There was evidence that this
was a milearea of Bedford a station located nine tenths offilling

andsouth of another half mile north of theirplaintiffs’ property
Thus, if the Board had the therevariancepremises. granted

a onehave been three service stations within distance ofwould
anddoes aand miles. The record notone-half support finding

orthe Board actedthe master that unreasonablybyruling
wouldit that towhen found plaintiffs’ applicationgrantillegally

Dover, 108 N.H.the the ordinance. v.violate ofspirit Sweeney
521,307, 310, 234 A.2d 523 (1967).

“The master further found that Board did innot note its[t]he
the of unnecessaryconsideration of requirementdecision any
all the thatIt is evidence unnecessaryapparent uponhardship.

Thereexists and the so found ....Boardhardship impliedly
. . . that if theevidence a real estatewas qualified expertby

were not present,commercial development plaintiffs’ premises
$20,000a market of but that the com-would have fair value

a residentialhave had dramatic effect uponmercial changes
noise, disturbances,in and limitedvalue that the privacylights

$10,000.to to There was evidencehave caused the value drop
$85,000 andthethat ... the had offered foroptionee property

thathadthat the offered one-halffamily approximatelyDunfey
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amount .... there Mr.was evidence that Vannah’sSimilarly
and mental had com-been affected thephysical well-being by

and withmercial evidence that nodevelopment, persons preexist-
”would be affected alsoit. There wasing disability by testimony

the“that and best use the be itsof wouldhighest premises
for a service Thestation as .... Masterdevelopment proposed

”rulesfinds and that exists.unnecessary hardship
master’s “TheThe continues as follows: Board foundreport

thethat to the variance would be to interestgrant publiccontrary
in evidencethat increased traffic would result.congestion [T]he

the as wasbefore Board to increased traffic congestion speculative
and based in on desires andand uninformed the unclearpart

unstated future intentions of the of in theState New Hampshire
While usearea. the Board could its own every day knowledge

and view of the area need theits and not have views ofadopted
witness, otherwise,or there was evidenceany expert convincing

traffic afrom consultants that service station on thegasoline
Vannah would not increase the traffic hazard as it wouldpremises

traffic,not much new a needthat there was togenerate provide
service station for the thefacilities traffic surroundinggenerated by
commercial and that other commercial usesenterprises generate

trafficmore than service stations. Based thisgasoline upon
evidence the Master finds and rules that of the variancesgranting
would not be to the interest.contrary public

“ MasterThe further finds and rules that substantial justice
”would be done if the variances were granted.

master,As out the the Board made nopointed by specific
on However,the issue of it didfinding unnecessary hardship.

find “that issubstantial done with ... decision asjustice [its]
$20,000there that at aswas the is valued atestimony property

aresidence in normal residential area and evidence was presented
10, 1969,of ameans letter from Walter datedby Dunfey AprilJ.

$35,000,a bona fide offer of formaking plus $3000 relocating
“” use,die A results if a whenrestrictionbuilding. uponhardship

atoapplied becomesparticular arbitrary, confiscatory,property,
or because of the dis­unduly conditions ofoppressive property

”it otherfromtinguishing restricted. St.properties similarly Onge
Concord,v. 306, 308,95 N.H. 221,63 A.2d 223 An(­1949).

“is one sufferedunnecessary the defendant as thehardship by
ofresult the interference with its asto use its itpropertyright

fit,sees no or arealthough public private rights injuriously
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” Board, 211,. . . Fortuna v. 95 N.H.affected . Zoningthereby
133,213-14, A.2d 13560 (1948­ ).

a fromThe fact obtain thethat wouldplaintiffs larger profit
for as asale of their use station as toproperty filling opposed

the ofits sale for another within thepurpose requirements
warrant, itself,not in and of aordinance does the ofgranting

Gro,v.St. Concord 440 Pa.Appealvariance. Onge supra; of
555, 876, Kownacki,552, A.2d v.269 878 396(1970); Ferry

283, thePa. 152 A.2d 456 This is true of fact(1959). equally
that and have been re­plaintiffs’properties abutting adjoining

and as azoned that Harold’s disabilitiesplaintiffconsequence
have been v. Bd.Germenko County Appeals,aggravated. of

Ct.264 A.2d Md. see v. Board825 AronsonApp.(­ 1970); of
593, All of these211 228 1965­349 Mass. N.E.2d ).(­Appeals,

the effectsonbalanced publicfactors have to be injuriousagainst
varianceof theresult from thewhich grantingmightrights

v.Fortuna BoardZoning supra.sought.
would be affectedthatThe Board found public injuriouslyrights

trafficof the increasedthe variance becausethe ofby granting
-result the use ofwould from plainand the traffic whichpatterns

Dover, 13,v. 97 N.H.as a station. Matertiffs’ fillingproperty
844,15, 846 see79 A.2d Marple Township Appeal,(1951);

699, was508, 515, There evi-269 A.2d 702440 Pa. (1970).
However, the Boardto witnesses.dence the contrary by expert

areaon its of thecould own knowledge resultingproperly rely
atits therewith in its conclusion. Smithfrom arrivingfamiliarity

Board, 328, Itv. 103 R.I. 237 A.2d 551 didZoning (1968).
thenot have conclusions of the See K.to O. Fair-experts.accept

State, 248, 252, 108,108banks Co. v. N.H. 234 A.2d 111
Comm’n.,Fire v. WaterDistrict Pollution(1967); Plymouth

173,169, 677,103 N.H. 167 A.2d 679 The record(1961).
not adoes warrant the master thethat conclusions ofruling by

the Board in this were unreasonable.respect
The fact the master as athat board of wouldsitting adjustment

resultarrive at a different is not sufficientto set aside the decision
ifthe of theof Board. the decision Board could not beOnly

reached, either in whole or in men was itreasonablepart, by
to or themodification vacation trial court. RSA 31:83.bysubject

In our the that allopinion statutory presumption (RSA 31:78)
Board facie and reasonableof the were lawfulprimafindings

Dover, 307, 310,v.has not been overcome. 108 N.H.Sweeney
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521,234 A.2d 523 The decree of the trial court is(1967).
vacated and the isorder

dismissed.Appeal

All concurred.

Belknap,
No. 6138.

RogerState v. Morin & a.

5,April 1971.

Rudman,Warren B. General and F.Attorney Henry Spa-
loss, Assistant General for theAttorney (Mr. Spaloss orally),
State.

Wescott,Millham & and P. West-Dyer Gary Westergren(Mr.
defendants,for the andergren orally), Morin.Roger Raymond

Duncan, At the October 1969 term of the Belknap CountyJ.
Court indictments were returnedSuperior the defendantsagainst

others,herein and three one of whomagainst (Robert Morin)
transfer,waived his afterexceptions another of whom (Dou-

and the thirdcette) pleaded guilty, was ac-(Archambeault)
after trial. The indictmentsquitted the three andMorinsagainst
Archambeault were tried in aagainst together, jury-waived


