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$245.20,” whileshowed a cost ofmotion “properly chargeable
the amountdefendant asserts that no issue with tothe respect

the was at the the motion.of bond presented hearing upon
the in and the ad­resides thisplaintiff jurisdictionAlthough

pre­raise noverse verdicts his tort claims of themselvesupon
Wills, 87v.that the claims are unfoundedsumption Cyr(St.

278,277, 257,178 A. 257-58 other circum­N.H. (1935)),
at muststances disclosed the or on trial of the actionshearing

be assumed to have the order made. v. Mer­justified Hodgdon
rill, 16, French,17 v. 1626 N.H. See also Gale N.­(1852­ ).

114,Costs,H. 95 Taxation of 5 126(1844); Abbey, N.H.B.J.
(1963­ ).

to the the is thatAbsent indications contrary, presumption
the trial in the exercise of dis­the order of court was entered

cretion, v.and that discretion was not abused. Vallee Com­
289,285, 697,A. The bur­N.H. 197 69989 (1938).pany,

hisis the as to establish con­den upon plaintiff moving party
419A.2d459, 174Brennan,tentions. Timmins v. 103 N.H.

vacuum,a the or­Since the issue cannot be decided in(1961).
v.der of the trial court must be sustained. Medico 108Almasy,

324, 234 A.2d 527 1967­N.H. (­ ).

overruled.exceptionPlaintiffs
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Perkins, Holland, Donovan & Beckett H. M.William Beck-(
ett theforby plaintiff.brief),

defendants,for the filed no brief.Wayne Mullavey,J.

anPer This is action of a datedcuriam. on checkassumpsit
19, 1969, $250,for drawn the defendant Bakerby uponJune

Manchester,the BankNational of andAmoskeag negotiated by
the defendant Elliott to the Farmers Ex-Merrimackplaintiff

check, exhibit,an aThe as hasInc. received “stopchange,
” it.uponpayment stamped
trial, and thatAt the neither defendant testified the court found

value, faith andthe the instrument for intookplaintiff good
defense it.without notice of toany

case, a dismiss asAt the the motion to toclose of plaintiff’s
and the Thethe Baker was plaintiffdefendant granted excepted.

underwas RSA 502-A: 17-araised transferredthusquestion
Drake, theof Exeter District Court.Alvah C. Specialby Justice

is acheck instru-It that theundisputed negotiableappears
RSA 382-A:3-104ment and as such.was (l)(a)-negotiated

Baker,maker, did2 was the defendant notd The whob), ( ).( X
is RSA 382-and it admitted.his accordinglydeny signature

-307; See alsoCourt Rule 43. Amoskeag SavingsA:3 Superior
Patterson, 261, A.2dN.H. 266 116 (1970).Bank v. 110

On the of the thatcourt’s thestrength unchallenged finding
value, in and withoutthe check for faith no-took goodplaintiff

RSAit, duewas a holder in course.defense to ittice of any
such, de-it the instrument free of anyAs382-A:3-302. took

Baker, it hadwith whom notthe defendantfenses on the ofpart
fact, defense. RSAhas offered nowho,and a matter ofdealt as

v.Bank Patterson382-A:3-305. See also Amoskeag Savings
recoursedid not draw withoutthe defendant BakerSincesupra.

check to thedefense, the amount of thehe mustand has no pay
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382-A:3-413;RSA Bank v. Pat­plaintiff. Amoskeag Savings
terson supra.

The in addition to the costs to whichplaintiff regularurges,
fees in order toentitled,is that it should be allowed counselit

in as a as if hadit Bakergood position fully performedplace
382-A:l-106,Reliance is RSAhis placedagreement. upon

reads as The thiswhich follows: remedies provided by“(1)
endshall be administered to the that thechapter liberally ag­

be in as a as if the othermay putgrieved party good position
had but neither orparty fully performed consequential special

nor be had aspenal exceptdamages may specifically provided
“”in this law well set­or other rule of law. The ischapter by

intled New that there can be no of coun­Hampshire recovery
sel fees from the adverse a in theto cause absence ofparty

authorization, between the or somestatutory parties,agreement
” Plante,established Utica Insurance v. 106Co. N.­exception.

525, 526, 214H. A.2d 742 1965­ See v. An­also Devoid(­ ).
derson, 89, A.2d v.108 N.H. 227 777 Asso­Guay(1967);

216,ciation, 87 A. 409 weN.H. 177 Nor do believe(1935­ ).
382-A:l-106,that RSA as doesit certain restric­containing

tions, can be construed to the ofallowance counsel feesrequire
in addition to the costs.regular

The to the dismissal of theplaintiff’s exception case against
the defendant isBaker sustained and the order is

sustained; remanded.Exception

Hillsborough,
No. 6174.

EidaJacob

v.

Amy W. Stoddard

5,April 1971.


