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inGean Frisingto Mrs.that be awardedchild dictate custody
Butler,and, consents, so v.if she order Butlermay (­Luxembourg

413, or it limit its83 N.H. 143 A. 471 1928­ determina­)), may(­
the before it.tion to parties presently

notlibelee claims that the for modification doesThe petition
which wouldof circumstancesset forth facts changealleging any

sets the nature ofin The fortha petitionrequire custody.change
the and establish­and ofthe plaintiffdispute alleges remarriage

to enableThis is sufficienta inment of home New Hampshire.
Lester,v. 109 N.H.the Lestercontroversy.to determinea court
Stone, 111 N.H.429, v.360, 431 Stone359, 252 A.2d (1969);

167, 276 A.2d 924 (1971).

overruled; remanded.Exception

All concurred.

Court,Strafford Probate
No. 6212.

In re Arthur F. Tibbetts Estate.

30, 1971.April

Findell, Tibbetts,brief and for Charles A.George by orallyJr.
executor.

Kenison, The sole raised inquestion this case is the con-C.J.
the simultaneousstruction of death clause contained in the will of

Tibbetts,Arthur F. and more the determination underspecifically
atthat clause of the time which the interest of theproperty legatees

is no terminable.longer
25,F.Arthur Tibbetts died on 1969. He was survivedFebruary
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Tibbetts, son,his A. Tibbetts.wife, L. and Chesterhis Marthaby
either Marthaif the death ofthatwillsixth of his providedArticle

that of the testator “soor Chester Tibbetts followedTibbetts
ofnot the actual thehe or she has had enjoymentthatclosely

” interest wouldthat his or herand devises providedbequests
theto survivor.pass

This us a to a finalis as accountingcase before prerequisite
and because thethe courta decree of distribution byand probate

themarital deduction underof theor disallowanceallowance
the con­to turnRevenue Code uponInternal appearsFederal

law, as theunder state determined bythis clausestruction of
Bosch,v. Estate 387of this State. Commissionercourthighest of

456, 886, re2d Ct. In CrossL. Ed. 87 S. 1776 1967);U.S. 18 (­
134,Estate, A.2dN.H. 229 170108 (1967­ ).

b 3 of the Internal Revenueb andSections 2056( )( ))(1) 2056(
marital of a interestCode disallow deduction passingany property

terminate the ofwhichto the upon lapsesurviving spouse may
event ornonoccurrence of an con-time or the occurrence or

However, the where the sole con-deduction is allowedtingency..
iswhich the interest* terminate theupon property maytingency

if so limited thatdeath of the the isspouse,surviving contingency
terminate, all,ifinterest can at within sixthe onlyproperty

of the testator’s death. the Internalmonths notificationUpon by
in ofService that the simultaneous death clause ofRevenue light

allowed,the marital deduction would not bewilldecedent’sthe
the court for anthe executor ofprobate interpretationpetitioned

the will.
547:30, Galanes,Pursuant to RSA the Probate Court ( J.)

whatto this court: “At inquestioncertified the pointfollowing
time, Testator, thethe of the under simultane-to deathsubsequent

Will, theSixth of the do survivorsous death clause of Article
their interests?”respectiveacquire property

“In the event that either belovedArticle Sixth provides, my
son, Tibbetts,Tibbetts, Chester A. shouldwife, Martha L. or my

me, he I dieor that she and I or and should together,predecease
me,she survivethat he oror even if it appearpositively

her death so he she hasif his or follows mine that orcloselyyet
of and devisesnot had the actual the bequestsenjoyment provided

will, asher in this then this will shall be construedfor him or
me,died and in said Ihe or she before either of eventsthough

estate, real,and devise entire andbequeath my personalgive,
”mixed, to survivor of them.the
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will, 28, 1942,We note that the dated March was drafted before
the to the marital deduction were first addedprovisions pertaining

2, 1948,to the Internal Revenue Code in 1948. Act of Ch.April
168, Ill, II, 2,Tit. Part 62 Stat. 110. We are aware ofSubpart
no case in this or other ajurisdictions interpreting testamentary

Annot.,similar to that in article sixth. Seeprovision substantially
173 A.L.R. 1254 (1948­ ).

The executor that Martha or Chester Tibbetts’ “actualargues
of the the decedent is sub­enjoyment” bequests tooprovided by

a standard beto used this court in thejective by determining
sixth,effect of article and that the court must therefore interpret

the asarticle thefor termination of the or wife’sson’sproviding
“interest if their death follows that of the within atestator reason­

able” time. The further that is aexecutor argues thirty days
time thereasonable to allow for of this clause. Theseoperation
ask this court to do too much under the name of willarguments

inconstruction order to affect federal taxation. Browne and
Hinkle, Tax Effects of Non-Tax andBoschLitigation: Beyond,
N.Y.U. 27th Inst. Fed.on Tax. 1415 1969­(­ ).

the the theactual ofBy phrase “[having] enjoyment bequests
”and devises the testator meant the beneficialpresenthaving

use theof and devises. We believe that the testator in­bequests
tended to for the termination of the interest ofprovide property
his or in theson event that either of them diedsurviving spouse

use, fit,before had the to make as saw ofthey opportunity they
their inheritance. So article sixth is similar willtointerpreted,

a iffor termination of interestprovisions providing property
the dies before the estate is administered or distributed.spouse

1963);See, US. v. 318 F.2d 508 Cir. arr­10the.g., Mappes, (­ F­
US.,v. F.ell 198 461 Cal. 4 Rabkin &Supp. (S.D. 1961);

Income,Federal Gift and Estate Taxation s.Johnson, 53.05(6)
(1970­ ).

Remanded.

sit;Grimes, did thenot others concurred.J.,


