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Reno, Lind,Orr and L. and B.Ronald Snow Leo {Mr.Jr.
theSnow fororally), plaintiffs.

andMussman Mack M. Mussman forShepatin orally ){Mr.
the defendants.

Griffith, areThese cases an action for and two billsdivorceJ.
set ain to aside as fraudulent a transfer ofequity conveyance

certain the Theassets of defendant. cases were tried beforetogether
who made of fact and law andofJohnson, J., findings ruling

entered a decree in favor of the in all De-three cases.plaintiffs
fact, law andfendants’ to the of ofexceptions findings rulings

were reserved and transferred the trialdecree of the court by
court.

24, 1964, and have twoThe were married AprilStephensons
sons. lived their on ownedmarriage byThey during property

Club, Inc.,Ski-Pine a owned the defendantcorporation wholly by
Edwin The of a nineteen roomconsistedStephenson. property

and heated 114 acres of landhouse located onpoolswimming
in Hill and Franconia.Sugar
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of defendant the hasThe the sinceoccupationonly marriage
Inc.,Club,the tobeen the of Ski-Pineoccasional operation

furnish and meals to skiers. The assisted in theserooms plaintiff
re-which the trial court were at no time evenfoundoperations

the the ofexpendituresmotely profitable. During marriage family
some thousand a weredollarseighteen provided largely byyear

motherfrom the of the defendant.gifts
9,On 1969 the the minor children left thewithplaintiffJune

defendant and the action for divorce there-brought present shortly
after extreme and treatment such as toalleging cruelty seriously

30,A 1969,her health. ona master recom-injure report by July
of week wasmending temporary support per approved by$100

A wasmotion to the order deniedLoughlin, supportmodify byJ.
26,Grant, 1969. Defendant withhas neverJ., September complied

this order but has week. Since the the$25paid per separation
livedhas in a house her mother from whomplaintiff provided by

she has received substantial aid. Plaintiff left themonetary family
home with one of the wastwo cars but this retakenfamily’s by
the defendant and claimed the cost of rental of a carplaintiff up

the theto time of final decree.
Counsel the hadfor in asecured 1970 courtplaintiff January

order of the Hill In Marchpermitting appraisal Sugar property.
of 1970 he andefendant’s counsel to to havetelephoned arrange

visit theappraiser Defendant’s counsel informed himproperty.
that Club,the no to the Ski-Pine Inc.property longer belonged

had abut been transferred to new called Hillcorporation Sugar
Manors, 2,Inc. Plaintiff’s counsel dien learned that on March
1970 defendant’s counsel Mack Mussman had organized Sugar

Manors,Hill Inc. with an authorized ofstock 300 sharescapital
and an authorized issue of 226 shares. The incorporation papers

that Club,filed showed 75 wereshares issued to forSki-Pine Inc.
its transfer theof Hill and 151 shares to MackSugar property
Mussman $1000.for The officers and thedirectors of new corpo-

Mussman,ration were Mack his law and Helen V. Mac-partner
Donald. Plaintiff then instituted the two actions in on be-equity

ofhalf herself and her two children thethe transfer toalleging
new was in fraud andof her hercorporation children’s interests.

firstDefendant that from the theevidence trial courtobjects
not find thatcould the had a di-established cause forplaintiff

-vorce. The trial court the exdivorce on the ofgranted grounds
andtreme treatment such as to the healthcruelty injureseriously

the whether thereof thelibelant. This limited ofquestionpresents



192

was evidence to Szulc,the court’s decree. v. 96support N.H.Szulc
190, Buck,72 A.2d 500 178,Buck v. 97 N.H. 83 A.2d(1950);

Kuo,922 460,Kuo v. 108 N.H. 237 A.2d 690(1951); (1968).
In the theof divorce on thecontesting of ex-granting grounds
treme the defendant relies on the fact thatcruelty the evidence
established one assault the defendant on theonly by plaintiff.
This, to the awas blow with the back of de-according plaintiff,
fendant’s fist which left her with a bruised and threejaw chipped
teeth. In addition testified that defendant drank ex-plaintiff

drunk,had an withobsession firearms whencessively, terrifying
children,and her had a series of automobileplaintiff accidents

when in to the accused herdrinking ofresulting injury plaintiff,
threatened childrento disinherit her and the and threat-infidelity,

ened didand on one occasion bar her from the home.
The above evidence was sufficient to the decree forsupport

divorce. Acts of violence need benot in number to author­many
ize a divorce on this since it is “to relieve theground granted

”from Tibbetts v.complaining party apprehended danger.
Tibbetts, 239, 240, 75,109 N.H. 248 A.2d 76 The(1968).

of the of the emotional stress of the maritaltestimony plaintiff
wasdiscord her who testified that suchsupported by physician

bestress would sufficient to cause the to her health that heinjury
found. The evidence the trial court’s of thesupported granting

as tothe additional of treatment so seriouslydivorce on ground
Kotarba,v. 97 N.H.the libelant. Kotarbathe health ofinjure

252, A.2d 37785 (1952­ ).
to the decree of theDefendant has not briefed any objections

the Hillaside the of propertytrial court Sugarsetting conveyance
Manors, Inc.,Club, Hill but counselInc. tofrom Ski-Pine Sugar

that this decree was not byasserted in oral supportedargument
evidence.the

the Hillthat the transfer ofMussman testified SugarAttorney
in awas the firstHill Manor stepto CorporationSugarproperty
de-and toto the providehe had devised developplan property
tothat it waswith He testified proposedfendant employment.

and to sell the re-use as a clubhousethe forrenovate building
A theas pro-of the house lots. plan showingmainder property

inlots waswith 131 presenteddevelopment prospectiveposed
tothat he intendedHe statedMussman.evidence Attorneyby

who would make$100,000 other investorsand had securedinvest
at$200,000. testifiedMussmanadditional Attorneyavailable an
toit wasthatthe proposedthe on preliminary injunctionhearing
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$10,000 $15,000ashire the defendant at to salary permanager
$7,500 at theThis was modified to room and boardplusyear.

and of aon the merits the recordshearing corporate meeting
Manors, Inc.,the of Hill theheld directors followingby Sugar

the defendant for oneshow ofemploymenttemporary injunction,
atwas voted a upon salary.mutually agreedyear

oftax the investorsMussman stated that for purposesAttorney
sums$300,000 himself would advance thesethe by wayincluding

theand that totalat cent to theof loans 7 corporationper1/2
-$3,000would be for threeinvestment in thecash corporation

Theto the defendant.fourths of the stock one-fourth planleaving
envisioned an eventual board of directors made of Mackup

investors,Mussman and the other cash the defendant.excluding
Wolf,The defendant and investors,one of theSidney potential

in substance testified that their of theunderstanding proposal
with that of Mussman.agreed Attorney

The trial court found on the issue of fraudulent asconveyance
follows: “At the time of the transfer of land to HillSugar
Manors, Inc., there was no but that the matter ofquestion a

settlement between the would be a matter ofproperty Stephensons
in the divorcecontroversy proceeding.“ finds that tieCourtThe purpose and transfer,intent of this

circumstances,under the was to Mrs. of herdeprive Stephenson
to have the Court make a settlement.right meaningful property

The Court finds it was clear to Mr. that an award ofStephenson
Manors,stock in Hill Inc. to Mrs.(a minority Sugarinterest)

order,awould be in view ofStephenson meaningless particularly
investors,the looseness of the with the and hence theagreement

transfer was intended to defeat and defraud Mrs. Stephenson’s
”rights.

The of Mussman alone clearly supportedtestimony Attorney
Mussman that in-this testified transferfinding. Attorney stamps

$35,000a were the from Ski-value of attached to deeddicating
Pines, Inc., Manors, defend-Hill Inc. An for theto expertSugar

$40,000at and an for theant valued the expert plaintiffproperty
$100,000.it at Defendant’s ownedvalued wholly corporation

ain return for one-thirdthe Hillthus transferred Sugar property
$1000,asset, wasforin a whose exceptinterest onlycorporation

a one-andtransferred having onlythe contemplatedproperty
Whateveran additional invested.fourth interest $2000upon being

that thethe trial court’svalue is for the findingaccepted property
aa the ofwas scheme to plaintiff meaningfultransaction deprive
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settlement was warrantedproperty the evidence. Anby alternative
could have been that thisfinding was a scheme counselcrafty by

for his own enrichment at his client’s The was aexpense. plaintiff
to maintain theproper party action to set aside a fraudulent con-

her husbandveyance by Morrison,v.(Morrison 49 N.H. 69
Annot., 79 A.L.R. 421(1869); and the fact that the(1932))

transfer was made defendant’sby owned doeswholly corporation
not its set aside.prevent See &c.being N.H. Ass'n v.Beverage
Commission, 5, 7,100 885,N.H. 116 A.2d 886 Lund(1955);

v. 280, 282-83,93 226,N.H.Company Rolfe, 41 A.2d 227
(1945).

Defendant that the decree of theargues court aforproviding
division of the certain other theproperty, defendantpayments by
and the order for and were excessive ansupport andalimony
abuse of discretion.

The court made the orders: 1. That defendant eitherfollowing
deliver $75,000cash or securities of a value of or in the alterna-

Club,tive Ski-Pinecause Inc. to deed the Hill topropertySugar
the 2. A list of articles needed for the home ofplaintiff; present

defendant;the to be turned theover 3. Found defend-plaintiff by
ant in for failure to the order of $100contempt pay support per
week and ordered all 15 4.within Foundarrearage paid days;
defendant’s denial the useof of one of his two vehicles arbitrary
and ordered him to deliver one to the and tocapricious, plaintiff

the amount of her car rental 5. Ordered defendantpay charges;
make at the rate of week and ali-to per$75support payments

week;in the amount of 6. Ordered the defendant$25mony per
and the toto the reasonable fees costs owedpay legal by plaintiff

her attorneys.
These must be viewed the of theorders against background

and evidence in the case. Direct and candid ofexchangelitigation
aid tocounsel in domestic actions is often of bothinformation by

Annot., 382,and See 1 A.L.R.3d 391the court the parties.
In the case the defendant disclosed except1965­ nothingpresent(­ ).

were less thanorder the court and then his disclosureson of
hisat theAt the of the master temporary hearingcandid. request

$5,810assets weredefendant’sa statementcounsel statinggave
trial, de­$144,450. at theorder of the courtdebtsand his By

ofsecuritiesof assetsa statement showingfendant produced
Club, Inc. asSki-Pinethe assets of$31,725 and the value of

thatinhe cross-examination$127,000. the trial agreedDuring
his income taxshown onbankfrom depositshis interest payments
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$53,000.returns indicated he had bank Itof follows thatdeposits
$211,725.at the time the trialof he had admitted to assets of In­

$100,000cluded in this was as the value of the Hillfigure Sugar
He atalso testified the trial that his debts were betweenproperty.

$17,000 $20,000.and The trial court did not make a determina­
tion of the value of the Hill and the decree obvi­Sugar property

left it to the defendant to determine whether hisously expert’s
$40,000of or $100,000thefigure valuation ofplaintiff’s expert

$100,000was the correct one. If was correct he retaincould the
$75,000, $40,000if was correct heproperty by paying could

$75,000the order transfer of the Insatisfy the firstby property.
instance the wife would receive more than one-third ofslightly
his admitted assets and in the second case less. We cannotslightly

under all the circumstances of this casesay that the division of
the of oneproperty including car and certaindelivery passenger

articles the and herrequired children in their newby plaintiff
anhome was abuse of discretion.

The trial court was confronted a defendant who hadby origi­
stated his net worth was minusnally one hundred andnearly

dollars,thousand had fraudulent transferforty toattempted by
a assets,divest himself of of his had admitted inmajor portion

that his failure to the order of the courttestimony pay support
was not because of to and had admitted to ainability pay finally

$200,000.net worth of some While the was ofplaintiff possessed
mother,some and like the defendant had a it isassets generous

not that the order was hernot in accordance with needs.suggested
We have a formula eitherto divisionrecently rejected approach
of or orders in casesdomestic relation Comersupportproperty (­

Comer, 505,v. 110 N.H. and in272 A.2d 586 the(1970))
allcase the factors which bepresent weighing might properly

-theconsidered court the division was within his disby property
Kibbee, 215,cretion and Kibbee v. 99 N.H. 108 A.2dpower.

399,46 v. 99 112N.H.(1954); Guggenheimer Guggenheimer,
A.2d 61 (1955­ ).

The trial court found that the defendant’s refusal to allow the
the use of one of their automobiles was andplaintiff arbitrary

The defendant’scapricious. surreptitious recapture by motorcycle
of the she had and hisvehicle refusal to return it warranted this

-and the order him reimburseto her for the exfinding requiring
of car rental. Defendant hetestified that had funds topenses pay

the oforder week and was$100original support per properly
infound for failure to do so.contempt
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For all the defendant in this hascase beenpractical purposes
since 1959 when he last had a salariedunemployed position.

However, it is not contended that the order of week$75 forper
the of the children and week for the$25support per alimony

in excess of their but that it iswife was therequirements beyond
The trial court here found that thedefendant’s toability pay.“ articulate,an attractivedefendant was appearingintelligent,

” This furnished a basiswith a first class education.individual
and withhe had anthat earning capacity, coupledfor finding

of his other sources of income the orderevidence justified support
made the trial court.by

theto the order that the defendantThe defendant payobjects
the as thisfees and costs of Insofarreasonable plaintiff.attorney’s

fees and costs incurredrelates to the reasonableorder attorney’s
within theit was the discretion ofin the divorce action clearly

Kuo, 460,108 N.H. 237 A.2d 690v.trial court. Kuo (1968).
inthe of the the actionssince expenses plaintiff equityOrdinarily

would be includedof the divorce actionarose out they properly
the defendant. How­and costs toin the feesattorney’s chargeable

theever, trial in allowance of reasonableif the court determining
and costs to be to the defendant shouldfees chargedattorney’s

transfer was made in faith thefind that the fraudulent bygood
advice from his counselunwarranteddefendant attorney,upon

him. Sincethe cases should not be tofees in chargedequity
a defendant himself in thethe defendant iscounsel for equity

of the in the casesthe plaintiff equityactions expenses plaintiff’s
him either as defendant as counselbe assessed oragainstmight

507,in Barber v. 80 N.H.the rule laid downunder Company,
239,511, 80, Donovan,A. 101 N.H.120 83 Hines v.(1923);

A.2d ).139 884 (1958­
Mussman in this case isthe ofmatter of conduct AttorneyThe

Professionalof the Committee onfor considerationone properly
In rein the first Seeinstance.the bar associationofConduct

74, 411A.2d89 ).10 (1952­Honig, N.J.

Remanded.

All concurred.


