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Devine, Millimet, & ShaneStahl BranchMcDonough, (Mr.
defendant Russell A. Mason.Devine fororally)

Lampron, Bullock, now EuniceAction Euniceby plaintiff, J.J.
collision,aBullock to recover for fromTaylor, resultingdamages

1964,6, Brentwood, State,this aat in betweenon December
defendant Bullock and drivenvehicle onemotor operated byby

At time of the accident and theMason. the Bullockdefendant
inwere husband and wife Massachusetts.livingplaintiff together

thereto divorcedwere and had remarriedtheySubsequent plaintiff
her action onwas a resident of when sheand Georgia brought

5, who aher husband was still resident1969 formeragainstMay
of Massachusetts.

action on theDefendant Bullock moved to dismiss plaintiff’s
that barred the ruleit was of interspousal immunity.byground

motion denied withoutThis was prejudice.
motion, had filedthat defendant Masonthe ofDuring pendency

into defendant Bullock for contribution plain-a motion implead
viewThis was denied in of thetiff’s action him. motionagainst

dismiss the action himdenial of Bullock’s motion to byagainst
his former wife.

a toBullock had also filed motion dismiss Mason’sDefendant
it thethe that was barred byfor contribution onclaim ground

a that in of Bullock onMason executed favorterms of release
15, motion was denied without1965. This prejudice.September

the the defendantslaw raised ofAll of exceptionsquestions by
-were reserved and transtheirthe denial of motionsto respective

Perkins,ferred by J.
anmaintaina married woman canlawUnder New Hampshire

her theirhusband marriage.of tort duringaction against Johnson
30, v.216 A.2d 781 SchneiderN.H.107 (1966);v. Johnson,

Schneider, their70, A.2d After divorce260 97 ).110 N.H. (1969­
her husband.action formera similiarshe can institute against

Massa­Wife s. 527 Under2d Husband and41 Am. (1968 ).Jur.
an herlaw, cannot maintain such actiona wife againstchusetts

aftercan she do so theirare married norhusband while they
550,Thomas, 322 N.E.2d 637v. Mass. 78divorce. Callow

v.a true conflict. Johnson, supraThis). presents1948­(­ Johnson
164, see783; Rev.32, 216 at 48 B.U.L. 169at A.2d (1968);

isThe be decided whetherL. 74 issue toGal. Rev.55 (­1967).
that of Massachusettslaw of or governs.the New Hampshire
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This court has concluded that choice-of-law decisions such as
the one to be based five relevantpresent ought directly upon

Clark, 351, 353, 222considerations. Clark v. 107 N.H. A.2d
205, Doiron, 1, 2,208 v.Doiron 109 N.H. 241 A.2d(­1966);
372, 373 These have been discussed at in the(­1968). length

case, 354, 355, 208-09,Clark at 222 A.2d at and sum­supra
case, 3,inmarized the at 241 A.2d atDoiron 373. Somesupra

of these five will be relevant inconsiderations more some cases
“However, them,one of the court’sless in others. preferenceand

”law,it as the sounder rule canfor what of anplayregards
in the ultimate choice made between the two com­roleimportant

351, 205,Clark, 355, 222 A.2dlaws. Clark v. 107 N.H.peting
578,Zellmer,v. 35 Wis. 2d 151Heath N.W.2d209 (1966);

Co., 442,Wis. 2d664 Haines v. Ins. 47(­1967); Mid-Century
Leflar, American Conflicts Law s. 110177 N.W.2d 328 (1970);

202, ); Cipolla(­118 U. Pa. L. Rev. 230-35 1969­ see v.(1968­ );
854,568-78, 857-62563, 267 A.2d (1970­ )439 Pa.Shaposka,

opinion).(dissenting
determination which is the sounder rule of law betweenThe of

-anthe laws of the concerned exjurisdictions requiresconflicting
these and a asamination of the behind rules decision topolicies

“ law thewhich the sounder view of the in ofrepresents light
”facts of life at the time when the courtsocio-economic speaks.

598, 673;atZellmer,v. 151 N.W.2d at v.Heath supra Cipolla
578, 860;at A.2d at Texas L. Rev.267 see 47Shaposka, supra

977 (1969).
The bases for the Massachusetts doctrineinterspousal immunity

Taines, 39,are stated in v. 293 Mass. 198 N.E. 320Lubowitz
Thomas, 550, 78 N.E.2d1935­ and Callow v. 322 Mass.(­ ),

law,the Under the common onto be637 following.(­1948)
in became onlyhusband and wife contemplationmarriage, legal

hence, husband nor wife could sue the other.neitherone person,
however, cause ofbecause of this noMore unityfundamentally,

552,Thomas, atcame into existence. Callow v.action ever supra
a rule it is said domesticat 638. Such78 N.E.2d preserves

116,Prosser, Law Torts s.suits. ofand avoids collusiveharmony
1, 4,Doiron,v. 109 N.H.at ed. see Doiron883 (3d 1964);

372, 374241 A.2d (1968­ ).
of theof the common-law spousesThis fictitious unityconcept

the enactment ofhas been dissipated by widespreadlargely
aActs to secure married woman aMarried Women’s designed

RSAwith ch.legal rights.legal identity correspondingseparate
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460; Gilman, 4,v.Gilman 78 N.H. 95 A. 657 (1915­ ); McCurdy,
Relation,Torts Between Persons in Domestic 43 Harv. L. Rev.

1030, 1036-050 Considerable would be(1930­ ). courage required
to defend the common-law of inmetaphysical concept to­unity

Risko, 482,climate of Immerday’s public v. 56opinion. N.J.
267 A.2d 481 (1970).

In the veinsame it is thatdoubtful willdomestic befelicity any
itamore cause of thandisturbed action denyingby allowing by

to theirspouses Thatduring considerationmarriage. disappears
in a one,case thelike where the arepresent no longerparties

Cavers,married to each other. See The Choice-of-Law Process
179 The fraud(1965 the of). argument concerning possibility
and hascollusion been found this ad­court whenwanting by
vanced for the of statutes of otherapplication host-guest juris­

Clark, 351, 357,dictions. v. 356, 205,Clark N.H. 222107 A.2d
209, 210 Our of inter-­). standing(1966­ long policy permitting

and our tosuits decision allow suits'spousal by unemancipated“children their are we are tothatparents proofagainst unwilling
doctrinethe that the mere andfor fraudespouse opportunity

collusion be an an andshould barrier to honestinsuperable
” 435,Briere, 432,action. . . v.meritorious Briere 107 N.H.

588,224 A.2d 590 1966­(­ ).
thecommentators on have taken aLeading subject position

Torts,Prosser, 116,ofinterspousal Law s. atagainst immunity.
883, 645,884 ed. 1964­ 1 Law Tortsof(3d Harper); ©James,
646 1956 see 21 U. of L. Rev.Fla. 484 Furthermore( ); (1969­ ).
an number of Newsuch asjurisdictions,increasing Jersey (Immer

Risko, 482,v. A.2d56 267 481 have the1970­)),(­ rejectedN.J.
favorin of We consider that our lawarguments immunity. per­

actions to recover for committed onetortsmitting by spouses by
isthe other more relevant than ever underagainst condi­today’s

Doiron, 372,1, 4,tions. v. 241 374Doiron 109 N.H. A.2d
hold, therefore,1968­ that our lawWe the mainten­(­ ). permitting

-ance of the action the her husformerpresent plaintiffby against
band is the rulesounder of law.

hasFurthermore New an interestobvious inHampshire provid-
redress for which occur its v.on Dowing injuries highways.

70,Larrabee, 72, 506,A.2dN.H. 217 508 This is107 (1966).
when, case,as thetrue in this one of vehicles involvedespecially

was a of this toresident State.operated by plaintiffPermitting
suit will the State’smaintain her advancement of ourpromote

354,Clark, 351, 222interest. v. N.H.Clark 107governmental
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205, in208 The other considerationsA.2d pertinent(1966).
is, results,choice-of-law, that ofat a predictabilityarriving

orderliness, of theof interstate and simplificationmaintenance
satisfied, contravened,ator least notwill be byjudicial process,

Welaw in this con-a to New case.decision apply Hampshire
maintain her suit herthat canclude therefore plaintiff against

and his to dismiss it was denied.former husband motion properly
1,Doiron, 241 A.2dDoiron v. 109 N.H.Clark v. Clark supra;

Annot., 603, 631-34,A.L.R.3d 637-39372 see 29(1968);
(1970).

conceded in his brief that theDefendant Mason aboveproperly
this would render his motion tocourt unnecessaryholding by

defendant Bullock in action him. Con-plaintiff’s againstimplead
thewe need not consider Mason’s to trialexceptionsequently

of his motion tocourt’s denial implead.
an defendantPlaintiff has action eachproperly brought against

afrom which sheto recover for collisioninjuries resulting alleges
The issue of contribution betweenwas caused theirby negligence.

defendants, allowed, not unless it isif such is will arisethese
Prosser,tortfeasors.were Law ofthat they jointestablished

Restatement Second of Torts s.( ); ( )47 3d ed. 1964Torts s-.
16,No.886A Draft see Uniform Contribution(Tent. 1970);

version,Act s.Tortfeasors 1 1955 revised 1967Among ( supp.
the aat effect of release MasonConsequently given by127).

in favor on the toof Bullock contribution raised theright by
becannot at thislatter’s motion of thepassed upon stage pro-

The deniedtrial court Bullock’s motion withoutceedings. properly
Meredith, 330,328, 328,v. 109 N.H. 251 A.2dprejudice. Piper

329 (1969).

Remanded.

All concurred.


