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so,contributed to cause Marcotte’s This no occasioninjury. being
remained after the verdicts to submit to the the issue ofjury

-whether Renzi had breached to Peirce exany independent toduty
ercise care in it which could result in itsadvising toliability
Marcotte, indemnification Renzi.requiring by

Moreover, the of causaljury’s on thefinding ofnegligence part
Peirce served as ato bar to Peirce’s claimoperate for indemnity,

thesince burden of its freedom fromestablishing contributory
in its action Renzi rested it asnegligence against upon plaintiff.

Anderson, 390,Inc. v. 395, 371,92 N.H. 31 A.2dGarapedian,
It373-74 1943­ follows that the trial court a(­ ). directedproperly

verdict for Renzi on the remaining count of Peirce’s indemnity
action, and Peirce’s is overruled.exception

overruled; theon verdicts.Exceptions judgment

All concurred.
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Devine, Millimet,and&Velishka McDonough,Kozlowski
theBranch Shane Devine forStahl & plaintiff.(Mr. orally)

Hollis, and L.& Soden Martin GrossGodfrey (Mr.Sulloway,
for the defendant.Gross orally)

Grimes, 1, 1965,On the fell theoverplaintiffJuly railingJ.
and into the well the as heof was for thereachingstairway
newel at the third floor of the house ownedpost rooming by
defendant. Plaintiff rented a room the andon third he wasfloor

home inabout o’clock the heeightreturning Althoughevening.
it, Simoneau,denied there was evidence from and Paulpolice

defendant,an of that washe drunk. Plaintiff sufferedemployee
serious and this action to therefor. Trialrecoverinjuries brought

defendant,resulted in a andverdict for theby jury plaintiff’s
to the withdrawal of the issue of the lack of an innerexceptions

chance,rail, as as clearthe failure to to lastcharge requested
and defendant tenants wouldthe instruction that could assume that
use caredue unless and until the ofordinary person average

otherwise, Keller,would believe were transferredprudence by J.
owned inDefendant what was the old YMCA Nashua.building

The 49 rentable roomscontained and wasbuilding operated by
defendant as a house. aPlaintiffwas tenant on the thirdrooming
floor. There was Theno elevator. were withstairways equipped
an outside which would be on a as herailing person’s right

stairs,ascended the there nobut was inner The stairsrailing.
a minimumwere inof inches width.50-1/4

Plaintiff testified he hadthat of the in aspent part morning
awith friend hadpark and consumed one-half of muscatelpint

room,wine. had said,He to his hereturned and took a innap
the afternoon. He hesaid then returned to butthe that hepark
had further to drink and that waswhen henothing returning

accident,home at the time of the he was sober inand possession
of Ahis faculties. officer testified that he observedpolice plaintiff
as he returned and entered hehome the and that wasbuilding

like a a“drunken or semi-drunkenwalking person person,”
and officer observed him after fall testified heanother who the
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smelled the odor of alcoholic from his breath.beverage
Simoneau, defendant,Paul an of the testified he wasemployee
the in the abehind desk for a tenant andlobby receiptpreparing

-inthat he saw come about 10 -12 feet andplaintiff away go up
stairs. He said was somewhat but that he didplaintiff staggering

need Plaintiffnot to assistance. testified that when he wasappear
floor,the thirdabout three from he reached for the newelsteps

as was his usual method and somehow and fell overpost slipped
the to the floor below.railing

The issue onsole of the of defendant which wasnegligence part
submitted to the was whether the was too Anlow.jury railing

for the said he measured it as 29 inches theexpert plaintiff from
tread and that this was below the minimum standard of 30 to

defendant, however,inches. There was evidence from that31-1/2
the National Code calls for a minimum of 30 inchesBuilding
and defendant’s testified hethat measured the rail inexpert ques-
tion at inches.30-1/4

Plaintiff contends that the trial court erred in not hisgranting
fourth for instructions to the effect that if the foundrequest jury

was intoxicated and in so and there-plaintiff negligent becoming
fault his thefore at for but that defendant thecreating danger by

“ averted,exercise of due care could have avoided or prevented
after Parker’s was or should have beenthe accident peril[Mr.

thendiscovered the the defendant’s conductby defendant], [becomes]
accident andthe sole cause of theproximate plaintiff [is][the]”entitled recover.to

WeThe to raise the issue of last clear chance.request sought
that the did warrant the submissionare of the evidence notopinion

because not all the theof last clear chance forrequirements appli­
Card,of the could be found. v. 109 N.H.cation doctrine Page

123,494, A.2d 503 Hamlin v. 96 N.H.256 (1969); Roundy,
A.2d 1950­ See Guitarini v. 98 N.H.71 419 also(­ ). Company,

118, 95 A.2d 784 (1953­ ).
further that the court erred inThe contends withdrawingplaintiff

stair rail whichthe the issue the absence of an innerfrom ofjury
Code.was evidence was under the Nashuathere required Building

stairs, thatwidth it not be foundthe of the could.Considering
athimself thereached an inner rail to savecould haveplaintiff
beenhad therethatevidenceThere is notime to fall.he began

theofinsteaditbeenhave usingan inner rail wouldplaintiff
rail thethe outer pres-ahe courseouter rail. Since chose along
the accident.served tonot have preventan inner rail couldence of



235

thethe court erred in follow-contends thatPlaintiff givingfinally
“ tenantsa to assume thatThe defendant hadinstruction: righting

andin theirstairs would use due carethe exercising sightusing
be-the defendant had reason tofaculties. Unless and untiltheir

thatso, had the to makewas not the defendantlieve this right
extent, extent, as wouldand suchto such toonlyassumption

in the same orthe ofhave person average prudenceordinary
”similar circumstances.

as matterstated the law and left it aThis instruction correctly
wasfact the to determine whether conditionof for plaintiff’sjury

as make for the defendant to assumesuch to it unreasonable
State,v.conduct on the of the Allen 110careful plaintiff.part

42, 46, 454,A.2d 457N.H. 260 (1969­ ).

theJudgment for defendant.

All concurred.
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