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”of claim hewhich based the court ofpayment uponallegedly
“mandate. In that he this court to awardappeals requestedplea,

”his claim . . .him the Gasagainst Company][Manchester
because United States Court of ruled that the decisionAppeals[t]he

492,v. Manchester Gas A.2d108 N.H. 238[Roy Company,
—was599 if it wereerroneous such. The decision of the(1968­ )]

mistaken .... The Unitedof the Court wasSupremejudges
States Court of ruled in Per Curiam that this decisionAppeals

”was wrong.
As a result of this of the content andmisconception significance

of the court of memorandum and andorder the mandateappeals’
therein, court,the has and submitted to this inplaintiff prepared

claim,”addition to his aof of two“plea payment “petition,”
“” ”execution, execution,“motions for writs aof writ of a “peti-

”mandamus,ation for writ of and other communicationsmany
but based thevariously erroneousstyled uniformly upon premise

of the that he in the federal Allplaintiff courts. of theseprevailed
assume that this waspleadings court toerroneously obligated

order the Manchester Gas toCompany additionally compensate
the on his claim forplaintiff personal injuries.

merit,The has no and the order ispetition

Petition dismissed.

Merrimack,
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Sons,Peter Salvucci & Inc.
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General,Rudman, and AlexanderB.Warren Attorney J.
the State ofKalinski, Kalinski forcounselspecial (Mr. orally),

New Hampshire.

Devine, Millimet, & andStahl Branch Robert A.McDonough,
Backus Backus thefor defendant.(Mr. orally)

Kenison, The sole in this case is whetherquestion presentedC.J.
the court has under addRSA 491:8 to interestsuperior jurisdiction
and costs to a verdict for breach of contract recovered theagainst

aState. It is firstquestion of in this court.impression
Sons, Inc.,Peter Salvucci & was the successful bidder on two

road contracts entered into with the State ofbuilding New Hamp-
shire. the course of the Salvucciconstruction informed theDuring
State that it was extra because of the State’sincurring expense

failure to deliver certain free asmaterials thealleged provided by
Aftercontract. unsuccessful Salvucci made a formalnegotiations,

relief, 2,demand on the State for which was denied. On June
1961, Salvucci suit on the construction contractbrought pursuant
to RSA491:8.

the trial of the case. Salvuccidelays preceded requestedLong
October, 1961,of the State’s inwitnesses but thekeydepositions

were not taken until the todepositions pursuantfollowing year,
after theOne that the case hadsubpoena. year depositions, noting“ ”time,abeen for counsel for Salvuccipending long tosought

have it referred to a master. The State was not to thisagreeable
the wastrial scheduled forproposition. Although subsequently

1964,of the State moved to the casesuccessfully continue onJune
its were needed on andthat sitespersonnel uponthe jobgrounds

the that the of and Peter Salvucci haddepositions Ralphgrounds
March, 1966,been taken.not in at the ofUltimately, suggestion

court,the clerk of the State to trial abefore master.agreed
31, 1967, trial,On March after the Master Charles( Flynn,J.

Salvucci and a $111,114.41.found for rendered verdict ofEsq.)
The Court then its motion for(Bownes, onJ.) granted judgment
the verdict andcosts interest from the date it made formalplus
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demand for The Statepayment. court,to thisappealed without
the issue of the allowancearguing costs,of interest and and we

affirmed. Peter Sons,Salvucci & State,Inc. v. 136,110 N.H.
268 A.2d A899 motion for(1970­ ). was denied.rehearing

the state filed aSubsequently, for writpetition of certiorari
that accident,alleging misfortune,mistakethrough or it had

failed to raise and the issueargue of of interest andpayment
costs. on the doctrine itof thatRelying sovereign immunity argued
the andcourt had no to award interest costssuperior jurisdiction
because RSA 491:8 does not or im­impliedly permitexpressly

of interest costs. it is lawor that established inposition Noting
New that the State is to be to costs andnotHampshire subjected

statute,interest unless it waives its we theimmunity by granted
aState’s for writ of the Statecertiorari to court.petition superior

Salvucci, 502,v. 110 A.2dN.H. 272 854 (1970­ ).
We have had numerous recent occasions to consider the scope
the doctrine in this Easternof of State. Grainsovereign immunity

Currier, 495,v.Co. 98 N.H. 103 A.2d 84 1954­ Public Service(­ );
State, 54,Co. v. 102 A.2dN.H. 149 874 Holte v.(­1959);

Rondeau, 304,105 N.H. 199 A.2d v.100 Gossler Man­(1964­ );
chester, 310,107 N.H. 221 A.2d 242 v.(1966­ Krzysztalowski);
Fortin, 187,108 N.H. 230 A.2d 750 The doctrine re­(­1967).

law,mains a settled ourof criticismpart present despite mounting
without,both from within the State and from N.H.e.g., Judicial

Council, 12,Twelfth Cramton,13 1968Report ( ); Non-Statutory
Review of Federal Administrative Action: The Need for Statutory

Matter,Reform of and Parties De­Sovereign Immunity, Subject
fendant, Davis,68 Mich. L. Rev. 389 Im­(1970); Sovereign

Go,Must 22 Ad. L. Rev. 383 Themunity Sherry, Myth(1970 );
That The Gan ADo No theofKing StudyWrong: Comparative

Doctrine in the United States and New YorkSovereign Immunity
Claims,of 22Court Ad. L. Rev. As39 to the(1969). applied

case,inraised this ourquestion Statehold that theprecedents
is not deemed to have waived its to interest or costsimmunity“unless it does so or such reasonableofexpressly implicationby

that the courtsclarity need not strain the words of the statute
”to reach a Currier,conclusion. Eastern Grain Co. v. 98E.g.,

495, 496,N.H. 84, Rondeau,103 A.2d 85 v.Holte(1954);
304, 306-07,105 N.H. 100,199 A.2d 102 Under this(1964).

standard the of the waiver ofquestion inimmunitysovereign
this case resolves itself into a ofquestion statutory interpretation.

Fortin,v.Krzysztalowski 187,108 N.H. 230 A.2d 750 (­1967).
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RSA theforThe first that 491:8 does providedefendant argues
as State ex-of and the eitherinterest againstcostsimposition

or reasonable implication.pressly by
which action was inRSA 491:8 thisunder brought provides

shallState: The courtrelevant “Actions superiorpart: Against
theenter State of Newtohave judgment againstjurisdiction

withfounded or contractupon any express impliedHampshire
”the . . statute affords as tostate . . The itself no other guidance

thethe such to state thatof exceptscope jurisdiction jurisdiction
claim,set-off,includes or demand whatsoever onconferred any

actionanthe the State plaintiffof against any commencingpart
is theIt fundamental that inunder the section. Id. determining

to enter statuteintended of thescope “jurisdiction judgment’’the
context,is out of but with reference to othernot applica-analyzed

and the and Stateble statutes to intent.legislative historygeneral
Harris, 394, 395, 253 A.2d 830ex rel v. N.H.Fortin 109

Manchester, 492, 495, 720,A.O'Brien v. 84 N.H. 152(1969);
722 (1930).

enacted,time RSA was RSA 524:1At the that 491:8 regulating
as Interest.the of follows: “Form.form providedjudgments,

for debt or found ver­therendering judgments bydamages[I]n
otherwise,dict, of an auditor or interest shall be addedreport

”thetime rendition offrom the of such tofinding judgment.
was with theadded In 1963 this statute amended(Emphasis

was insti­was allowed from the date that suitresult that interest
293;1963,Laws ch. RSA 524:1-b Hanchett v.tuted. (supp.)

246,Co., 236, 241,107 221 A.2d 249N.H.TanningBrezner
Beaulieu, 230,84, 89, A.2d 235151v. 102 N.H.Pepin(1966);

as it interest is toUnder RSA 524:1 now standssupp.)((1959­ ).
at Afterin least from the date of the writ.be all casesadded

actions on debts or accounts statedforspecialmaking provisions
in are RSA 524:1-bwhich liquidated damages sought, (supp.)

“ Date Writ. In all civilInterest otherprovides, proceed­from of
a is made forin a verdict is rendered or... which findingings

. . . . . . of lossto forany any typepecuniary damages party
are there shall be addedfor which recognized,damages forthwith

to the interest thereonthe clerk court amount damagesby ofof ”. . addeddate of the writ. .from the Emphasis ).(
theterm used in contrast toIn these statutes the “judgment”is

“ ” and includes the award of interest.term Ordinarily,damages
a interesta and motion ofverdict for upon party,upon damages

a of RSA 524:1 -cis awarded as all supp.)to be part judgments. (
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shows that costs are included within the termsimilarly “judg-
” Thus,ment. inRSA 491:8 with RSA 524:1reading conjunction

indicates that court( “to entersupp.) superior jurisdiction judg-
”ment the instate actions contracts includes theagainst upon

to award andinterest costs.power
Rondeau,in 304,The issue Holte v. 199 A.2d105 N.H. 100

is to that raised in the case(1964), closely analogous present
and the decision there is instructive in the constructiondetermining

RSA 491:8. That raisedof case the whether interest andquestion
costs were recoverable the State in underagainst actions brought

110-A:77,RSAformer The statute author-subsequently repealed.
“ ”ized to sue for caused a member ofpersons thedamages by

GuardNational RSAto ch. 110. It thatpursuantacting provided“ The court shall havesuperior to enterjurisdiction judgment
the state for the amount of the found to haveagainst damages

” 1957, 147:1,been suffered . . . . Laws ch. Lawsrepealed by
1961, ch. 64:1. added on the( Emphasis ). Relying specific phras-

statute,of that and weing found no clearlegislative history,
that the intended to waive theimplication state’s im-legislature

from costs and Rondeau,interest. v.Holte atmunity 306-supra
07, 491:8,at199 A.2d 102. RSA hand,on the other does not

“therestrict court’s to the ofsuperior jurisdiction entry judgment
” “but ratherfor the court the todamages, entergives power

”the state. Thejudgment difference inagainst and thewording
choice of the tonot follow the restrictivelegislature in-wording

in v.volved Holte Rondeau aresupra significant.
In the there are otherlegislative indications that RSAhistory

491:8 should be read to allow interest and costs the State.against
council,The ill statute,judicial of therecommending adoption

that contracts with the Statesuggested should be treated like any“other contracts. The contracts ato which astate is standparty
contracts, that,no from otherdifferently if aexcept controversy

“”arises, the other has no recourse to the courts.party No good
reason the state should notappears why consent to the judicial

”determination of such Council,claims. N.H. ThirdJudicial
41 The inReport the(1950). following year, torecommending

that the contracts,waiver alsolegislature to as theapply implied
“recommended,council had stated,the councilinitially Without

broad to render fullauthority cannot bejudgment, donejustice
”the in actions for breach ofparties contract.many N.H. Judicial

Council, Fourth 35Report (1952 ).
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In tocontrast the liberal taken council towardtheapproach by
contract,the waiver of with to on theactionsimmunity regard

council was cautious in its to of tortwaiver immunity.approach
It thestated that actions based on caused byinjuries negligence

officers,of aor of the State involve more thanagents employees
“ ”waiver ofmere and are more N.H.immunity, complex. Judicial
Council, Third 42 Such alsoconsiderations haveReport (1950 ).

this in its decisions to the ofinfluenced court doctrineapply
in tort actions. See v. RondeauHoltesovereign immunity supra,

Manchester, 310,v.and N.H. 221 A.2d 242 1966­Gossler 107 ).(­
However, as thesethe of the councilreports judicial recognize,

are not Theinvolved in contract cases. See alsoproblems Sherry,
That the Can ADo No StudyMyth King Wrong: Comparative

in the and Newof the Doctrine United StatesSovereign Immunity
Claims, 39,22York Court of Ad. L. Rev. N.H.57-58 (1969 );

Council, Twelfth 12 This liberal1968 more(Report ).Judicial
contractattitude toward the waiver of from actions onimmunity
and theused the councilthe broadmay explain bylanguage

suitsin fromimmunityRSA 491:8 to waivelegislature sovereign
theon or contracts with State.express implied

“ thisinterest inWe have noted before that The allowance of
new or novel.from the date of or loss is neitherjurisdiction injury
if . . .It results interesthas been thatlong recognized injustice

” v.. . . .be allowed the date thecannot from of Pepininjury
aBeaulieu, 84, 90, 230, Such102 A.2d 235N.H. 151 (1959).

inin such thisis a case asconclusion particularly compelling
trialofwhich the nature and size of the case makes scheduling

sixdifficult and of yearspostponement recovery likely. Nearly
inthe filed and the verdictbetween the time action was.passed

court.superior
in of itsWe conclude that RSA 491:8 specificlightconstruing

courtand it superiorits authorizesphrasing history,legislative
to render full the State in contractjurisdiction judgment against

award of interest andcases the costs.including
for SalvucciIn the second of his counselportion argument

ofthe the doctrinemarshalls numerous authorities criticising
the dictacitesand andimmunitysovereign immunity municipal

theofof the caused applicationthis court byrecognizing injustices
State, 54, A.2d149See Service v. 102 N.H.doctrine. Public Co.

Fortin, 187, A.2d230v. N.H.874 108Krzysztalowski(1959);
inand dissenting750 See also concurring opinions(1967).

andManchester, 310, 242 (­v. A.2d 1966­Gossler 107 N.H. 221 );
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58, 6059, 62, );A.2d (1968­242Manchester, 109 N.H.v.Stott
Corpora­MunicipalDe-ImmunizingCitadel:Note, on theAssault

Comment, ofLiability832, 867U.L. Rev.tions, (1970 );4 Suffolk
150,L. Rev.Dickinson74aInterest onfor Judgment,a State

ofstandard legis­thethis court to changeHe urges).152 (1950
this, andassuchcasesinhasit employedlative construction
it shouldsuit thattoconsentsthethat when legislatureargues

andinteresttowith respectwaivedto have immunitybe deemed
implicationreasonableorwell, it byunless expresslyascosts

in favorbe saidmuch tothere istheto contrary. Althoughstates
-are allowand costsinterestthatoursuch a holdingof proposal,

standardtheunder presentunder RSA 491:8the Stateable against
theseus to consider arguments.forrenders it unnecessary

SalvucciFormer judgment affirmed.for

All concurred.

Grafton,
No. 6114.

McLaughlin v.F.John

Company.Sears, Roebuck &

Same

v.

Rolling Stamping Corporation.White Metal &

29,July 1971


