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Rather, it shows an erroneous itdecision the thatby authority
had a withinover matter the injurisdiction area which itgeneral
had 159, 163,to act. v. 82 131 A.power N.H.Sweeney Young,
155, 157-58 (1925).

Such an action the falls within theby authority immunity privi­
which its members and the State for whom itlege protects acted

Little,from 555,v. 72 58 A. 44legal liability. Sargent N.H.
Fortin, 187,v.(1904); 108 N.H. A.2dKrzysztalowski 230

750 Clara,Santa Clara v.(­ Santa1967); City Countyof of
493,1 Cal. 3d 81 Cal. 643App. TheRptr. (1969). authority’s

action did not constitute a motionDefendant’s to dismisstaking.
was properly granted.

overruled.Exception

Grimes, in result;concurred the the othersJ., concurred.
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and Normandin,and O’Neil,Ramsay Norberg; andCheney
and David O.Huot Huot for the(Mr. orally ) plaintiff.

Lord, MartinNighswander, and DavidKillKelley (Mr. J.
thefor defendant.KillKelley orally )

Grimes, The main issue in this case is whether there wasJ.
sufficient evidence which to submit to theupon the issue ofjury
whether husband in the of hisplaintiff’s own automobileoperation
in which she was a was as her so thatpassenger acting agent'
his fault would bar her from the defendant.recovery

The accident which rise to this and othergave actions occurred
1,on Plaintiff1968. was in need ofMay shoes which shespecial

could not obtain in Meredith where she lived. She asked her
husband, Orion, to drive her to Franklin to the shoes. Orionget
drove her ato Franklin in car which he owned. She rode in the
front seat. the shoes and on the return sheThey purchased trip
said andshe was wanted some lunch and asked him tohungry

at the next The next was astop whichplace. place QueenDairy “was on the left hand side of the road. Orion asked his wife Is
all and she said “Yes ”. thatthis one He testified heright?” put

his directional and turned left enter theon tolights driveway
was hit the vehicle driven whichwhen he the defendantby by

him. andwas in the of Orion Heath eachprocess passing Jane
defendant, E.suit this Robert and aagainst Joyce,brought Jr.

defendant returned inverdict for the was each case.
.At the defendant claimed that fault of Orion shouldpretrial, any

be to This was the asimputed disputed by plaintiff appearsJane.
in the order. The record shows that after the close of thepretrial
evidence, the court and counsel recessed to thediscuss requests
for instructions which included defendant’s andrequests on agency

The trial the onimputed negligence. judge jurycharged agency
and instructed the that if thatfound Orion wasjury they acting
as for then fault on his would beJane, anyagent part imputed

andto her bar her He told the in substance thatrecovery. jury
would exist if Orion manifested his consent to act underagency

the direction and control of in the of the automo-operationJane
bile. Plaintiff to the of the which stated thatpartexcepted charge
if an existed fault on the of Orion would beany partagency
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deliberation, areturnedThe after someto jury,imputed Jane.
forms, betweenand in the discussionto the verdictquestion relating

had found faultwas disclosed that theyand the itcourtthe jury,
his onThe trial chargeboth drivers. repeatedthe of judgeon part

The colloquywhich excepted. followingplaintiffagency, following
“ took before?”sameThat’s the youThe Court: exceptionoccurred:

there’s nothatThe Court: “You claimMr. O’Neil: “Right.”
I“Yes. also claimI it.” Mr. O’Neil:of takeevidence agency,
” The ques-in this situation.doesn’tthat the law of applyagency

and trans-were reservedtheraised exceptiontions by plaintiff’s
Keller,ferred by J.

the lack ofthat failure toDefendant claims bringplaintiff’s
withdraw thecourt a motion toto the attention of theevidence by

her fromto the barsbefore the instructionsissue of juryagency
v.He relies Wadsworththe thereafter.question uponraising

492,4, 5,Russell, 1, and 226 A.2d 495108 N.H. (1967),
withdraw is the correctstates that such a motion to proce-which

However, the court dida in that caseraisedure to such question.
of a requestnot an to thewhether or exception grantingconsider

lack of evidencethe court of the claim ofinstructions informedfor
Athat did motion to withdrawin that case it not.and concluded

a ofmethod of contentionis not an exclusivean issue bringing
Inthe trial the caseevidence to the attention oflack of judge.
did, fact,inus, that the courtthe record disclosedbefore clearly

Underevidence was made.the claim of lack of beingunderstand
circumstances, beforewe rule that the isthese question properly
determination.us for

case,in weare with whetherOn the main issue the not concerned
lawthe court’s on stated theor not instructions agency properly

ifin down the test which the was to determinebylaying jury
fault was wereOrion’s to be to Noimputed exceptionsJane.

taken that of the and we no onto part opinioncharge, express
Howe,but treat it as the law of the trial.its correctness Stone v.

425, 3292 N.H. A.2d 484 1943­ We need not consider in this(­ ).
case, therefore, whether an as contrasted withagency.relationship,

willan result in ofemployee relationship, imputation negligence
409,see Smalich v. 269 A.2d 476440 Pa.Westfall, (1970))(­

a See Hunterthe of the to control as factor.nor importance right
243,Son, Inc., A.2d 15G. Watkins & 110 N.H. 265 (­1970).v. R.

that,The of the iscontention the test containedplaintiff accepting
correct,in as wasthe there no whichevidence tocharge upon

the issue. Wesubmit with this We findcontention.agree nothing
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in the of evidence whichtranscript would warrant the submission
of the issue of to the wasagency Orionjury. his ownoperating
vehicle and the fact that washe from a for thereturning trip

of apurchase of forshoes his andpair wife was into aturning
to have adriveway lunch at her wouldplace notbysuggested

warrant a that he had to act herfinding agreed to controlsubject
in the of hisoperation vehicle.

New trial.

All concurred.
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