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Merrimack,
No. 6107.

Raymond a.Houle &

v.

Duvall, CommissionerM.Robert
Labor.Of

2, 1971.November
1, 1972.FebruaryModified

theforbrief and orally plaintiffs.Kalinski )Alexander (by/.

Therrien,F.General,Rudman, and RichardWarren B. Attorney
for the defendant.Therrien orally(Mr. ),Attorney

Griffith, is a petition broughtThis declaratory judgmentJ.
4-A issuedOrder No. byofto the validity Mandatorychallenge

to the Minimum Law.Wagecommissioner pursuantlaborthe
schools to4-A hairdressing payNo.Order requiresMandatory

students’ servicesforof the madecent chargestudents perfifty
are individualPlaintiffscustomers.when work on payingthey

branchof the New Hampshireand membersschoolshairdressing
The wasAssociation. petitionTri-Stateof the Cosmetology

filedschoolsone of theafter six students of hairdressingbrought
commissioner under Mandatorywith the labora claimwage

studentsthat4-A. The hairdressingOrder No. plaintiffs alleged
Lawthe Minimumcovered Wage (RSAwere not byemployees

covered,werethat, ifand even originallytheych. 279 (supp.))
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setto minimum for such studentsauthority waswages repealed
the enactment of RSA ch. 314by the hairdresser boardcreating

to the ofregulate operation schools.hairdressing
Based an statement ofupon facts the Trialagreed Court

ruled in offavor the(Loughlin, and reserved and) plaintiffsJ.
transferred defendant’s exceptions.

“RSA 279:3 the labor(I) (supp.) empowers commissioner [t]o
and theascertain ofinvestigate inwages employees employed any“”in the state. An is aoccupation whoemployee beperson may

or directedpermitted, required inby any considerationemployer,
of direct or indirect or to ingain profit, engage any employ-“ ”ment. ...” RSA X is defined as279:1( )( supp. ). Occupation“an trade or business orindustry, branch thereof or class of
work therein in which areemployees butgainfully employed,
shall not include domestic service in the home of the oremployer

”alabor on farm. RSA V279:1( supp.)( ).
RSA 314:16 thatprovides on“[sjtudents practicemay paying

customers. . . . that .school . . a student . . .may pay[and a] ”for services rendered him. Stateany v. 54by Conragan,Cf.
256,R.I. 171 A. 326 State ex rel. Mitchell v.(1934); Thomp­

School, 556,son's 226 Iowa 285 N.W. 133 1939­(­ ); Mansfield
v. 624,BoardBeauty 326 Mass.Academy 96Registration,of

N.E.2d 145 1951­ Plaintiffs contend that students not(­ ). who do
receive from their schools for services towages they provide

“customers cannot be said to bepaying in considerationworking
of direct or indirect or or to begain profit” employ­“gainfully

“ ”Therefore,ed.” students are norneitherthey argue employees
members of an the RSAwithin ofoccupation 279:1(V),meaning

and that the(X­ )(­ labor commissioner had nosupp.) authority
to issue Order 4-A.No. This wouldMandatory interpretation
make of studentscoverage the Minimumhairdressing by Wage
Law on whether or not tosolely dependent choose payplaintiffs
students for on customers.working paying

In because theour services whichopinion studentshairdressing
render to customers result in direct andpaying immediate pe­

“schools,to thesecuniary students aregain hairdressing gainfully“” and do work in consideration of . . .employed they indirect
Nashville,or v. C. & St.profit.” Walling L.gain 330Ry., U.S.

816,158, L. Ed.91 67 S. Ct. 644 1947­ v.(­ Portland); Walling
Co., 148,Terminal 330 U.S. 91 809,L. Ed. 67 S. Ct. 639

In these two cases the Court(1947). Supreme affirmed lower
court decisions that the ofholding distinctionpoint between a
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an covered the Fairtrainee not considered Laboremployee by
Act, U.S.C.A. s. 201 et and a learnerStandards 29 who isseq.,
an andconsidered therefore covered the Act is thatemployee by

some measurablethe learner contributes to the orgain person
works,for he while the traineewhom contributescompany nothing

Nashville,and works v. C. &for his benefit.ownsolely Walling
1004, 1008,St. L. 60 F.Ry., 1016;155Supp. F.2daff'd, aff'd,

816,158, L. Ed. 67 S. Ct.U.S. 91 644 Hutchi­330 (­1947); cf.
155,Clark, 2d 153 P.2dv. 67 Cal. 796 1944­App. (­ ).son

We with this and thatconcludeagree reasoning hairdressing“ “” ”students are in an whenemployees engaged occupation
services thefor which schools receivethey perform pecuniary gain.

“While one of the of the in thepurposes [plaintiffs] permitting
students to their art on the increase theirpractice topublic [is]

another material to deriveproficiency, purpose pecuniary[is]
rendered,for the and whileservices the students are so en­gain

are both a school and a commercialgaged, plaintiffs operating[ ]”beauty Miller v.parlor. Laboratories, 567,172 Misc.Garford
16 279,N.Y.S.2d 282 N.Y. Mun.(­ Ct. 1939­City ).

RSA that minimum ratesprovides be279:8( supp.) wage may
set andfor “learners in orapprentices occupationany occupa­

”tions. Plaintiffs us to conclude the term “learner” isurge syn­
” 314:15,with that since RSAonymous “apprentice. They argue

16 students and and sincedistinguishes apprentices hairdressing
students are not in the traditional use of that termapprentices

189, 615,v. Christ 26 Misc. 58 A.2d(Heget 616Hosp., N.J.
Bloom, 1077,19­ 48­ Gianotti v. 7 Misc. 2d(C.P. 167 N.Y.S.2d);

179, 182 Utica Ct. are not learners within the(­ City 1957), they
Flowever,of RSA “‘learner’ has not ac­scope 279:8( supp.).

‘ -the restricted associatedquired with the termmeaning appren
” Board,tice ’. See Maine Schools v. State 225 A.2dBeauty

“ ”424, 429 19­ 67­ to common learner(Me. ). According usage
is itconstrued more and we considergenerally properbroadly
to a studentclassify who serviceshairdressing forprovides paying

acustomers as “learner ... in an within theoccupation” con­
text of RSA 279:8( supp.).

Evidence of theof theany implied of laborrepeal authority
commissioner RSA ch. 314 is here. While RSAby 314:5lacking

the Board of ofgives Hairdressers toRegistration authority
of a student’s with aregulate closely many aspects relationship

school, this ishairdressing limited to threeauthority specifically
areas: the establishment of standardsgeneral of professional
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andskill, theof occupation,the supervision hairdressingproper
norinof rules. thisthe establishment sanitary Nothing language

health,the offor thein the protection public“necessaryphrase
” boardto themorals intention endowanyorsafety suggests

over of students.with authority wages
ofThe statement indicates that students the Rayagreed plaintiff

“had and hadworked on customers not received anypaying
”for this. The defendant commissioner was author­compensation

ized establish minimum rates forto anfair-wage “occupation”,
inthe statute as a “class work”defined of whichby employees

and is asare definedemployed”; “employee” “every“gainfully
be ...who in considera­person may by any employerpermitted

-ortion direct or indirect to inof gain profit, employengage any
ment as defined. ...” RSA 279:1 (V), (X)(supp.).[thus]
Since done the wasthe work students a of thepartby schooling

tuition, it wasfor which thethey paid permitted by plaintiff Ray
in of to him. v.consideration Walling Railway supra.gain Cf.

to toIf the customers served no theyielded profitcharge the
activities the were not that reasonthe of students foremployer,

a is neces­the of notwhichpale occupation”,beyond “gainful
N.Y.,See v. Mut. Ins.Cobb Co. 151sarily profitable. Life of

611,654, 660,Pa. A.2d In new30 615 (1943­Super. ). acquiring
skills the a con­of hair forprocessthrough monetarydressing
sideration, the students were the defendantconsideredproperly by

“ ”to be as of tiregainfully employed employees plaintiff Ray
within the the 279.of Minimum Law. RSA ch.meaning Wage

we thatconclude Order 4-ANo. wasAccordingly Mandatory
a valid order enforceable the labor com-against byplaintiffs

and defendant’s aremissioner sustained.exceptions

fudgment for defendant.

All concurred.


