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below, not thatraised where it appeardoesproperly especially
obvious, intentional, orthe violation wasalleged prejudicial.

overruled.exceptionsPlaintiffs'

All concurred.

Board,Special
6313.No.

Associates,Theodore LakeHilton and Kanasatka Inc.

v.

Special Thompson.and G. RonaldBoard

7,December 1971.

Hall & Mr. andWalker Richard F.Cooper, ( Cooper orally )
Lord, DavidMartin & Kill-Nighswander, KillKelley (Mr. f.
for theKelley orally ) plaintiffs.

General, Stever,Rudman,B. and Donald W.AttorneyWarren
Stever for the Board.fr., Attorney (Mr. orally Special),
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David R. Decker brief and for G. Ronald Thomp-( by orally )
son.

15,Griffith, On 1971 this court denied a requestSeptemberJ.
a an orderRSA 541:18 for ofthe under suspensionby plaintiffs

1969, asLaws 387:6 amendedBoard created byof the bySpecial
1971,329:1. 293,Laws Hilton v. 111 N.H. 281 A.2dThompson,

matter for on the meritsthe325 We set argumentdown(­1971).
the term that briefs ofat Octoberof notingappealplaintiffs’

as to whatconfusion statutory authoritycounsel indicated some
statute theon and what ap­the board acted governed plaintiffs’

peal.
with the BoardAn Special seeking permissioninitial application

shore of Lake Kanasatka was filedareas thefill certain alongto
21, Aon 1971. hearingG. Ronald Thompson January publicby

7,advertised, At theand held on 1971.Aprilwas public hearing
Hilton and other somewas voiced plaintiffby persons,opposition

Associates, Inc. Itare members of appearedof whom now plaintiff
afill ofto consisted swampythat the area Thompson proposed

he to create a beach andin addition putarea and that proposed
facilities for somedockingin to boats.provide thirtypiers The

but indicated woulddenied the request they approveboard original
that hiscreate a beach and informed hima modified toplan

Without furtherbe submitted to them.for the shouldplans pier
then submittedthe modified byplanhearing they approved

somethe of a beach withThis constructionpermittedThompson.
and for theof sand and the piersthree thousand yards gravel

7, and afterwas 1971of the boats. This approved Julydocking
were with theheard it various lodgedthe of protestsobjectors

were treated the board as a forThe petitionboard. byprotests
it denied.whichrehearing

ofwas under theThe of the provisionsplaintiffs broughtappeal
to the courtwhich for direct supremeRSA 541:6 provides appeal

a various commissionsthe denial of forfrom petition rehearing by
It that neitherthe Water Resources Board. appearsincluding

482:41-f nor RSA ch.RSA 483-A(supp.)482:41-e( supp.),
andof fill in erection of wharvesthe or pierswithdealing placing

RSAan under 541:6.in waters now forprovides appealpublic
theirthe have mistaken our practiceremedy,plaintiffs“Although

certiorari,as for writ ofonetheirof petitionconsiderationpermits ” Winn v.....them to the limited determination (­entitling
485,65, 67, A.2d of whether133 487101 N.H. (1957))Jordan,



383

the has in toBoard acted respect jurisdiction,Special “illegally
” Con­State Milkthe law. Cloutier v.or observance ofauthority

seeBoard, 203, 554,199, 557trol 92 N.H. 28 A.2d 1942­);(­
502,Inc., A.2d 854State v. Salvucci N.H. 272 (1970).110

1967,Lawsch. was enactedRSA bysupp. ) originally483-A(
and theIt tidal watersch. 215. was with gaveconcerned only

ex-toNew overPortHampshire petitionsAuthority jurisdiction
“ bank, flat, in andcavate fill or adjacentor marsh swampany

” to1969, the limitationto tidal waters. Laws ch. 387 removed
“ thewaters oftidal waters thesubstitution of anyby phrase

- additionfor “tidal 1 Instate” waters.” RSA 483 A: (supp.).
Portwas then transferred thefrom Newjurisdiction Hampshire

1969, andto the Water Board Laws 387:5Resources )Authority (
lawofa “theBoard was created to out provisionsSpecial carry

boardresources to decidewater authoritytheconferring upon
state, not limitedmatters relative to the butresources of including

”the stale.to and waters of (Lawsexcavating, dredging filling
1969, 387:6).

Board thus isThe created of the Water Re-Special composed
Board and nine other state officials concerned with statesources

1969,or Lawsresources their 387:6. thedesignees. Originally
1,Board was to cease on 1971 but thisSpecial functioning July

1971,was removed Laws Untillimitation 329:6. 1970by appeal
541:6,thefrom an order of Board was under RSA asSpecial

here, 1970,the but Laws 22:3 substitutedplaintiffsattempted by
the court under the same asto superiorappeal procedure provided

31:74-87,for RSA inclusive.appeal byzoning
RSA -i the of fill in482:41-e( supp. through governs) placing

1955,This statute was first enacted in 1955great ponds. (Laws
244ch. with the intention withof the) probably dealing problem

of land created in fillunauthorized out inpondsgreat by pointed
92,the ease of State v. 99 N.H. 105 N.H.Company,Stafford

569 RSA 482:41­ forbids fillthe of be­supp.­(1954­ ). -e(­ ) placing
low the mean water mark of waters “with thehigh any public
intent or with the effect of or filled landcreating forming thereby

”to such water bodies . . . .adjacent
RSA -f a482:41 as to the ofrequires suchprerequisite placing

fill a the andto Governor Council which is then referredpetition
to the Water Resources Board with notice tofor in-provisions

aterested and the Water Resourcesparties public hearing by
this,Board. recommendation of the Water Re-Following upon

thesources Board Governor and Council for con-just“may,
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waters,sideration, theto an owner of shoreline on publicgrant
”to fill in the bed of before his shoreline.such pondright place

The the in thestatute for of such countyprovides grantrecording
where the is be exercised in the ofto and ownershipright grantee
the land the briefs andcreated fill. The argumentsparties’by

to be clarifiedhave that the statutes needdemonstrated governing
and amended and we concur in this observation.

there be cases in which the line of demarcationConceivably may
the Water Re-between of Governor and Council andjurisdiction

under RSA andsources Board 41-f and of the482:41-e( supp.)
Board under RSA ch. bewill unclear. InSpecial 483-A( supp.)

case, however,the is clear from thepresent jurisdiction fairly pur-
and theof two statutes.poses language

The RSAevident of 482:41 is topurpose -e( supp. through-i)
deal ownerwith cases where an of toadjacent publicproperty
waters to land from the watersacquireproposes public by filling

itout the or lake. When is the Governor andinto pond permitted
Council in effect deed the new land to the owner in return for

to the State for the waters taken the fill-publiccompensation by
RSA excluded from the theofing. 482:41-e( supp.) jurisdiction“Governor and Council such other minor of shore-improvements

”lines as the water resouces board allow.regulationsby may
On the other hand the of RSA ch. as483purpose -A( supp.)

1970,set forth in the amendment contained in Laws 22:1 (RSA
is to and its“protect483-A:l-b( supp.)) preserve submerged

”lands . . . and its wetlands. The statute refers toparticularly
and of banks and in and tofilling swampsexcavating adjacent“and includeswaters or toany swamp bog- subject periodical

”fresh water the RSAshore.flooding by including surrounding
- -483 A:1 a( II)( supp.).

The the Board to createtobypermit granted Special Thompson
a not result in land thebeach would of him fromacquisition by

and be considered thewaters could Specialproperly bypublic
a of the shoreline theirBoard as minor withinimprovement

It was a minor within theto grant. improvementjurisdiction
29,the Board 1970.by Special Januaryregulations adopted

weRSA 482-41-e( supp.); 483-A:4-a( I)( supp. ). Accordingly
the to fill here was within thethathold permit granted jurisdiction

Board.of the Special
andThe to erect facilities forpiers approxi-permit docking

is in a different RSAboats ch. 483-Athirty category.mately
the Board overSpecial petitionssupp.) only grants jurisdiction(
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excavate, remove, A offill or authorityto previous grantdredge.
re-wharves and wasto the Water Resources Board over piers

1970, andLaws 22:5 supp.voked )) specifi-by (RSA 482-41-e(
“and Thethe Governor Council.reserved for bycally grants

ofof this subdivision shall to the constructionprovisions apply
” is to re-intendedWhether thisId. provisionwharves or piers.

dock oítheand Council for privatea to Governorpetitionquire
see Dol-lake be questionable,on a or pond mayevery cottage

504,562, 565, 58A. 506v. 72 N.H. (1904).beer Company,
of theto facilitiesthe statute is intended to applyMore probably

theIn eventto be authorized.and here anysize soughtcapacity
of thisno authorize the erectionBoard has toSpecial jurisdiction

their order the erectionwharf or It follows thatpier. authorizing
and heof the wharves and is invalidpiers by mayThompson

on it.in reliancenot proceed

dismissed.Petition

Grimes, sit;did not the others concurred.J.,


