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Papers 51v. Co.Moulton Groveton

Hale 8cSheehan, E. PaulGreen and Kelly,Bass 8cPhinney,
Massachusetts) (Mr.(of OleskeyDorr II.and Stephen Oleskey

thefor plaintiffs.orally)

Nourie, Sundeen, W.and8c WrightPingree BiggWiggin,
the defendants.for(Mr.Danenharger Danenbarger orally)

Lampron, Actions the forvariousby propertyplaintiffsJ.
20, 1969, ofon the failure the Nashcaused May bydamages

Odellin the of owned the defendantsDam townPond by
which resulted in the of a amount of waterdischarge large
downstream over their the Moul-Alsoproperties. bypetitions

thetons and town for of underof Stark assessment damages
the of RSA 482:23.provisions

of aCount one each declaration based onis negligent
maintain,failure to and controlproperly repair, operate,

their Nash Dam in a toPond such asBog way prevent damage
to the of This not in issue thisothers. count is onproperty

and notis considered infurther this Defend-appeal opinion.
ants filed motions to thedismiss three countsremaining

the basis ofon absolute or strictrecovery liabilityseeking
on the that do not state a cause of action. Defend-ground they

moved theants also to dismiss for assessment ofpetitions
under further tothe statute. Defendants moveddamages

dismiss those of the Moulton which seekactions damageparts
to a in a deed to theirto reservationsubjectproperty
immediate in flow-title andpredecessor reservingexcepting

to the defendants’ in title. The Trialing rights predecessor
Court the raised(Morris, reserved and transferred issuesJ.)

withoutthereby ruling.
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statutory dutytheon a violation ofCount two is based
operate,“by repair,RSA toimposed on the defendants 482

maintain, that it did not becometheir dam soand control”
ch.purpose of RSA 482disrepair.” general“a dam in The
and lowhighand control of thesupervisiontheis to insure

State,the andinland waters ofpublicwater in thelevels
affected,levels areby which theseof thealso instrumentalities

482:2-16, Board19. The Water Resourcesas dams. RSAsuch
owners“may call to conferencecharged with these duties

theinobtaining co-operationpurposeof dams for the of
andpublicregulation damageto minimize toof stream flow

water.” RSA Sectionprivate property highat times of 482:2.
maintainimposes dutythe a dam the to so42 on owners of

disrepair.”and it “a dam inrepair that it shall not become
menacedam which is apartThe latter in as ais defined
providetoadequately equippedpublic safety,to or is not

impounded.watersdischargethe ofholdingfor or controlled
482:1(111).RSA

providesWe are the and hold that RSA 482:42opinionof
intendeddam ownerspartthe ofa standard of conduct on

the land offloodingthe offromprotect against damageto
landsplaintiffs’further hold thatby their Weothers dams.

dangerof the risk ofcan be be within the orbitconsidered to
v.thewhich from a violation of statute.could result Derby

(1955); Prosser,335,53, 58, 119 340100 N.H. A.2dCompany,
1971);(4th36,s. at 195-96 ed. RestatementLaw of Torts

e(1965).(Second) 281,Torts, s. Commentof
that a violationIt well law in this State causalis established

inlegal faultstatutoryof a of conduct constitutesstandard
the violation of a common-lawthe same manner as does causal

Stevens,care, is, Frost v.negligence.due that causalstandard of
v.Plaisted,872(1936);869, Barton164, 167, 184 A.88 N.H.

(1969);428, 437, 642,N.H. 648 see Gorman109 256 A.2d
342,337, A.2dCo.,Tel. 172Tel. & 103 N.H.v. New Eng.

because(1961). imposedliability372, isIn375 both instances
ais, fromdeparturefault, athatlegalthe existence ofof

liability asnot strictThis isof conduct.required standard
liability evenimposeswhichby plaintiffs,thecontended

fromany wayindepartedthe defendant has notthough
is,care, withoutthatofstatutory common-law standarda or

36,Lessard, 110 N.H.v.Buttricklegal fault.being guilty of
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75,39, 111, Prosser, s.Torts113 Law of(1969);260 A.2d
494 be main­at ed. We two(4th 1971). hold that count may

tained on the a causal viola­basis of fault fromlegal resulting
tion of RSA 482:42.

in seekPlaintiffs count three of their declarations recovery
on the on ownersbasis that strict beshouldliability imposed
of dams in an ultrahazardousas constitutedisrepair they

withoutdefendant liableThe for abasis suchactivity. holding
and abnor-in is unusualis that thenegligence activity engaged

toharmundue risk ofthus anmally dangerous creating
Prosser, TortsLaw ofother members of the community.

75, Torts,5. 494-95 ed. of ss.(4th 1971);at Restatement
(1938).519-20

the case ofwithThis doctrine to haveis said originated
Fletcher, 330, mill ownerswherev. L.R. 3 H.L.(1868)Rylands

causedforwere held liable without bydamagenegligence
theironwater which constructedfrom a reservoirescaped
beenthe rule hasland. The whichconditions and activities to

in ainclude water collected inapplied dangerousquantity
Ure,and United States v. 225 F.2dplace, explosives blasting.

11,709 (9th Cir. v. Perini N.Y.2d1955); 25Corp.,Spano
Prosser,31, see(1969); supraN.Y.S.2d 527250 N.E.2d 302

at 509-10.
Plaintiffs admit that New Hampshire theearly rejected

v. Fletcher rule. BrownRylands Collins,v.(supra) 53 N.H. 442
(1873); Moore v. Berlin Co.,Mills 305,74 N.H. 67 A. 5­
(1907). As as 1956 this courtrecently made the following

“Anstatement. examination of the incases this state definitely
indicate a clear to limit stricttendency to those casesliability
where the has . .for it. orLegislature toprovided those situa­
tions where the common law of this state has suchimposed

and the has not seenliability fit toLegislature it.”change
Association, 212,v. 216,100 N.H. 151,King 123 A.2d 155

Manchester,(1956); v. 277, 279,100 N.H.Wadleigh 123 A.2d
831, maintain,833 (1956). however,Plaintiffs that the rule
of strict in Lessard,Buttrick v.liability 36,110adopted N.H.

111260 (1969)A.2d as to caused defectiveinjuries by prod­
ucts marks a from the above trend.departure They suggest
that the rationale of that case should be toapplied damage
from water from a dam inescaping disrepair.

noted,It however,is to be that since sellersearly days
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regulated State,inof have been this as elsewhere. R.S.food
(1842); (Second) Torts,XIII,tit. 99-103 Restatement ofchs.
(1965). (Laws402-A,5. b TheComment Uniform Sales Act

122)1923, now the Uniform Commercialpreviously,ch. and
382-A)(Laws 24V, imposes1959, ch.ch. now RSACode

byall it.warranty obligations on sellers coveredcertain
However, obtaininginmultiplethe difficulties encountered

thegave birth towarranty provisionsunder theirrelief
481,LaChance,v. 109liability. Elliott N.H.remedy of strict

(1969); Lessard,153, 110 N.H.484, 155 Buttrick v.A.2d256
(1969); Roebuckv. Sears36, 111 see260 A.2d McLaughlin

(19V1).265,111 58V We are8c N.H. A.2d281Company,
whichhistorythe and the considerationsopinionof the that

liability productsin actionsadopthave led this court to strict
in theprevaildifferent from those whichsubstantiallyare

case of dams. the imposeFor same reason we have refused to
liabilitystrict in the case an toof insurer who failedhas

settle Mut. Autopolicya case within its limits. Dumas v. State
(1971).Co., 43,Ins. 111 N.H. 781 that274 A.2d We hold

count three of the bedeclarations should dismissed.
four theplaintiffs’ recoveryCount of ondeclarations seek

ground that of theflowing bythe their lands waters released
dam a Plain­trespass.from defendants’ constituted harmful

Staterecognized that under the law of thistiffs established
a trespass propertybe an intentional of themust invasion

(1877);Thurston,Carter v. 58of another. N.H. 104 White v.
(1940);729, see98, 733Mills, 92, 13 A.2dSuncook 91 N.H.

(1965).(Second) Torts, theyRestatement of s. 158 Hence
“con­a of amight findingbe based onrecoverythatsuggest

structive intent” which admit is “a somewhat artificialthey
trespass merelylegal Essentially the count in isconstruction.”

theimpose liabilityanother device to absolute on defendants.
centuryFor almost aa this court has followed consistent

fewliability except veryinpolicy against imposing absolute
(1873);Collins, v.Brown v. 53 N.H.instances. 442 King

(1956);151;Association, 212, 216, 155100 N.H. 123 A.2d
Co., 43,Auto 111Dumas v. State Mut. Ins. N.H. A.2d274

(1971). “ap­liability trespassof for781 The rule absolute
born,England,in where it waspears repudiatedto have been

in thethat lastsay gaspand it is safe it is almost at itsto
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Prosser, 13,s. 64 ed.(4thUnited Law Torts atStates.” of
Torts, s.of 166 The1971); (Second) (1965).see Restatement

above is not inducement estab-a for ourstrong longchanging
lished fourCountabsolutepolicy liability.against imposing
in be dismissed.declarations shouldplaintiffs’

Defendants moved to foralso dismiss assessmentpetitions
of under RSA filed482:23 by plaintiffs Raymonddamages
and Hazel of sectionMoulton and the town Stark. Thisby
reads Ifas “Petition for Assessment offollows: Damages.

overflowed, drained,the land of orshall be other-any person
thereto,wise use of or andthe dam additioninjured by any

the notshall within after due noticedamage thirty days
thereof be the orsatisfactorily adjusted by party erecting

therein,the dam or increase eithermaintaining party may
to the court in the orapply by petition superior county

counties where such to have thatarises saiddamage damage
has been or thereafter be done assessed.”may

Section with the23 sections 24-29along accompanying
1868,in ch.Laws later became incor­20.originated They

in the G.L.statute mills and milldams.porated governing
(1878), ch. 141. until ofremained such made aThey part

1937,RSA ch. Laws ch. 133.its This482 by predecessor
court as in the naturehas theseinterpreted provisions being
of eminent fordomain. “This statutory proceeding provides
the assessment of when the mill ownerdamages exercises
the the mill act.” v. Company,flowage given by Chapmanright

180, 181, 16,67 N.H. A.38 17 It intended(1892). is not
to be for the of for an act ofrecovery wrongfuldamages

In a case there asuch was common-law offlowage. right
Hobbs, 531,action for Co.& Power v. N.H.72Lightdamages.

533, 46, 468,58 A. 47 v.(1904); 78 N.H.Spencer Company,
101 Nichols,A. Eminent s.(1917);528 2A Domain 7.623
(3rd ed. A1970). of action now underexistsstatutory right
RSA Plaintiffs’ seek to recover482:42. petitions damages

from tortious of theira land and do notresulting flooding
come within the of RSA and defendants’482:23purpose

to them should bemotions dismiss granted.
we motionconsider defendants’ to dismiss suchLastly parts

of the lawMoultons’ actions to landclaiming damages subject
to ofreserved in favor the A deeddefendants.flowage rights
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predecessorto a in title of the Moultons reserved to the
grantor, defendants,a inpredecessor title theof the follow-
ing: “All farmflowage rights purchaseron said and said

not ... [grantor] assignsshall hold said its andsuccessors
by anyresponsible any damagefor caused from causeflowage

whatsoever; that ... themeaning [grantor] holds samesaid
water, logsrights damage byas far to farm is causedas said
byor from any thoughother cause as owned said...

”[grantor]. . . .
position languagethe that the canDefendants take above

their anonly reserving predecessorbe as toconstrued
infloodingcoveredright flowageabsolute of which the this

hand,Plaintiffs, flowagecase. the theon other maintain that
in thelighteasement must be the of fol-reserved construed

lowing rule inprevailing governingthis State such easements:
“ ‘The right rightof the easement owner and the of the

irrelative, uncontrolled,absolute,landowner andare not but
other,limited, by mayare so each the that there be a due

”enjoymentand reasonable of both.’ v.Chapman Company,
(1908);424, v.A. 868 Goddard N.H.74 N.H. 68 82Company,

(1926).225, 131 A. 601
legalthe andmeaningthatmaintainproperlyDefendants

bydetermined this court.questiona to beof a deed iseffect
30,Co., 108 N.H. A.2dv. Pondwood 226Kennett Corporation

that(1967). However, law init well establishedis also783
thein a deed means conditionsarriving at what a reservation

importantexecution are antime itsat the ofwhich existed
483,Co.,Power 73 N.H.WaterFlint v. Unionconsideration.

32,30,Clark,(1906); 104 177v. N.H.A. 78862 Spaulding
383,381,(1962); v.Ladd, 110 N.H. 268400, State401A.2d

(1970). fromunable to determine894, We are895A.2d
existingthe nature thenthe deed ofof alonelanguagethe

reserved, whetherto be orthose intendedflowagerights or of
liabilityagainst fordefendantsrights protectthe reserved

1969,20, in this case.questiontheMaythe occurrence of
thatdismissin advance of trial tomotionHence defendants’

subjectlanddamages to theiraction forMoultons’part of the
be denied.flowage rights shouldthe reservedto

Remanded.

All concurred.


