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Original,
No. 6192.

RoyEdward & a.J.

v.

SupplyWater and Pollution Control Commission.

31,March 1972.

Devine, Millimet, Stahl Branch Robert A.& andMcDonough,
Backus (Mr. A. Millimet for theJoseph orally) plaintiffs.

Rudman, Stever,B. and Donald W.Warren attorney general,
Stever(Mr. for theJr., defendant.attorney orally),

Roche, RocheFrancis solicitor for the(Mr.city orally), cityJ.
Manchester,of intervenor.
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Kenison, questions presented byThe this case areC.J.
whether bythe denial the and ControlSupplyWater Pollution

(hereinafter commission) applicationCommission the anof
byto extend a withincitysewer line the of Manchester was

authority,the whether the reason-commission’s denial was
able, procedureand whether the affordedof the commission
the parties processinterested due of law.

Sewer,applicationThe was to extend the Christian Brook
sanitarya combination and both wastecarryingstorm sewer

Manor,and drainage, apart-surface to serve Bonaventure an
complex. city analysisment According engineer’sto the

Bonaventure up perwould add to 0.57 cubic feet second
flow,to the 9.73rangedsewer’s which from 0.40 c.f.s. to

dryc.f.s. points.weather flow at ten selected The addition
dry any pointswould not increase the weather flow at of the

capacity.to more than of7.5%
vicinityResidents in the and inof North Union Streets

sewer,a by opposed applicationlow area served the the
they already existingcompoundbecause feared it would an

Theyproblem during periodsoverflow of intense rainfall.
be aperhaps yeartestified that once a there would storm
inintensity system “geysersof such that the overflowwould

sewage” causing propertyof raw which would their landflood
medical treatment. Thisdamage requiring preventiveand

moreproblem years,dated fifteen but had becomeback over
inserious recent times.

denyThe decision tohearingcommission held a on its
residents, newspaperapplicationthe whichat letters from

articles, as well as tes-past testimonyand were considered
timony to cross-then received. The were not allowedparties

Believing thathearing.examine the at thevarious witnesses
nui-forresponsibility preventingwith the“chargedit was

resultingwelfarethe health andpublicor todangersance
facilities,”operationfrom the the commissionsewerageof

hadproblemaffirmed denial until the overflowits because
volume,theanybeen remedied increaseextension would

wasdecisionalthough frequency, flooding.not the of This
exten-thepreferable grantingchosen as an alternative ofto

city find a solution.orderingand the torecommendingsion or
Bonaventure, thefromappealedplaintiffs, representingThe
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decision to this court under RSA 541:6 and the ofcity
Manchester was allowed to intervene because its rights might
be affected this decision.by

Before the it is useful todiscussing questions presented
caution both ourselves and the commission with Professor
Freund’s of selfdimitation,Brandeis’s ofpraise senseJustice
“[H]e would not be seduced the toby quixotic temptation

fancied thatright was him.every before Thewrong paraded
time was out of but he was not bornalways alone tojoint

Freund,set it The Courtright.” of the United StatesSupreme
130 (1961 ed.)

Both the issue of whether the commission had the right
to or of the and theapprove disapprove city’s application
issue of what criteria must determine its decisiongeneral
are 541:13;of law on review. RSA H.P. Hood &questions
Sons, Boucher, 399,Inc. v. 98 N.H. 101 466 (1953);A.2d

State,Co. 551,v. 83 N.H. 145 A. 786Parker-Young (1929);
Davis,4 30.09,Administrative Law Treatise ss. 30.11 (1958).

1947, 166-A,Laws ch. 183 enacted R.L. Water Pollution
and of (nowWastes RSA ch. 149), and establishedDisposal
the Water Pollution Commission as an independent agency.
Its duties were to of surfaceprimary investigate pollution
waters, waters,to recommend classification of surface and
to enforce 1961,such classification. Laws ch. 222By enacting

126-A,RSA ch. the Water Pollution Commission and the
State Board of Health were transferred to the estab-newly

Services,lished Division of Public Health ofDepartment
1965,Health 267,and Welfare. Laws ch. the Water Pollu-By

tion Commission was made anagain independent agency
with “Wherever reference is made inexpanded authority:

XTitle the[Public Health] of Revised Statutes Annotated
and in the statutes to the of healthgenerally department

welfare, services,and division of health in the fieldpublic
of recreation watercamps, public supply, public sewerage

works,and swim-treatment publicsewage sewage disposal,
ofof waterand sourcesming pools protectionbathing places,

ice,and water of andauxiliary public supply, testing public
water it shall henceforth be construed toprivate supplies,

mean the water commission.” To(Ch. 267:5). reflectpollution
1967,this ch.Laws 147 its nameexpanded authority changed
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Supplyto Water andfrom Water Pollution Commission Pollu-
tion Control Commission.

authoritythe to include whatBy expanding commission’s
provincebeen the of the Statepreviouslyhad Board of
responsibilitiesHealth, expandedthe commission’s from

takingthemerely the surface waters of State toprotecting
amongthe health and life the“cognizance of interests of

1881,(dating from Laws 64:6 whichpeople.” RSA 125:9
Health).the Board ofestablished State

therequire plansthat for installation of sewer-Two statutes
provides:the commission. RSA 149:4age be submitted to

and it haveduty“It be the of the commission shallshall
authority:power and

filing plans“V. the with the commission ofrequireTo
systems and devicesof the installation ofspecificationsand

sewage, industrial andtreating, disposingfor or ofhandling,
dayswastes, thethirty prior beginningat to ofother least

construction.”
166-A:4,R.L.provision, legisla-of theoriginalanThis was

the old Water Pollution Commission andcreatingtion
provision, R.L.to the enforcement 166-incidentalappears

(now “ii sew-149:8(supp.)). provides:RSA RSAA:7 148:25
age disposal toproposingsystems, Any personconstruction.

facilities, orsewage treatmentsewerage orpublicinstall new
any suchsubstantially repairextend, renovate, orreplaceto

submit, inthirty days advancefacilities, at leastshallexisting
therefor toconstruction, specificationsandplansdetailedof

approvalitsand securehealth servicespublicthe ofdivision
thebyapprovalrequiredoriginallyprovisionthereof.” This

12:1,1933,construction, Lawsfor newHealthState Board of
bysystemsin existingchangesto includeamendedand was

1965, 267:5, required ap-it has1959, Laws93:1. SinceLaws
the commission.proval by

plaintiffs’ that thestrength argumentthe ofrecognizeWe
the extension of a lineauthority disapproveto sewer should

that, is,RSA 149:4 and even if it theimpliedbe fromnot
chapter only according149 could judgeundercommission

criteria of whether the extension is harmfulthe narrowto
However, by plainof the State. thewatersthe surfaceto

authoritythe theRSA commission hasof 148:25language



91

theandthe extension languageof by plainto disapprove
the successorasthe commission’sand historyof RSA 125:9

thetotoit is accordingof Healththe Board judgeto State
tois harmfulextension publictheof whethercriteriabroad

Health, 94 N.H.Boardv. StateMeredithlife. Seehealth and of
123, 489 (1946).48 A.2d

this position;advance several againstPlaintiffs arguments
First, claim RSAmerit.all to be without theyfind themwe

ofto considerationcommissiontherestricts149:3-a(supp.)
thetoBut, does notthat sectionflow. pertainweatherdry

148:25, asnor tounder RSA sewerage,dutiescommission’s
Second, the exten-claimfacilities.to treatment theyopposed

to be offor is too any importance.sion insignificantapplied
distinction, nor wouldaBut, suchthe does not warrantstatute

it be unreasonable for the a ten footcommission to regard
extension to serve one thousand as morepeople important

Third,than a one thousand foot extension to serve ten people.
titleclaim the limited thecommission isthey narrowly by

But,148 to and ice suchof water sources.chapter protecting
a construction is not the statute or its history,compelled by

125:9,the contradictwould of RSA and wouldpolicyignore
RSA which that the com-148:23-a(supp.) providesexpressly
mission consider the in order-needs of healthgeneral public

new facilities.ing sewage
The criterion of health allows the commission broadpublic

discretion, but of be limit.course not so broad as to without
The issue before the thecommission was whetherprecise
extension itself would The com-health.publicendanger

of residents and of elected officials were irrelevantplaints
considered,and to benot as tended to showexcept they

the extension would health. Denial of theendanger public
could not be anused as alternative to ancity’s application

order under RSA to an148:23 healthremedy existing prob-
lem, as the tendedextension itself toexcept publicendanger
health. See The Federal AdministrativeFriendly, Agencies:
The Need for Better (1962).Definition of Standards 19-26
And so we to the whetherof there isproceed question support

thefor commission’s that the endan-extension wouldfinding
health.ger public

We thehold becommission’s to reasonable. Therefindings
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areperiodicwas uncontradicted evidence that the overflows
a We dohazard with time.gettingto health and are worse
not 0.5Vc.f.s.accept plaintiffs’ the additionalargument that

inconsequen-of besewage by the wouldoccasioned extension
capacitythetial. withargument comparisonThis isbased on a

points139, 182,the the threeof sewer of and c.f.s. at192
themeasured in But we believethe area of the overflows.

proper incomparison determine the increase contamina-to
sewer, presenttion is with but with thecapacitynot the of the

4.17, 3.64,dry at the threeweather flow of and c.f.s.1.92
Thus,points. increasedevelopmentthe Bonaventure would

30%; figures14%, 16%, andbythe sewageflow of there
ofclearlynot the health the residentsinconsequential to of

Moreover,the for thearea. it be unreasonablewould not
publicthe healthrecognize dangercommission to that the to

may than fromgreaterbe minor extensionsfrom numerous
majora prohibitand all extensions whatsoever.extension to

1971,argues 149-E:3(IV)(supp.),Intervenor RSA Laws
(eff. 1971)1,444:6 be submittedJuly only requires plans

to the willsewage systemwhere the proposedcommission
But,system.not be connected a that sectionmunicipalto

149-E(supp.),ch.by RSArequiredplansto theonly refers
ch. 148.by RSArequiredplansnot to the

The process requirements bindingdue administrative
procedure binding judicialquiteare different from those

Pottsvilleprocedure. Communications Commission v.Federal
656,Co., 134, 43784 L. Ed. 60 S.Ct.309 U.S.Broadcasting

(1958).(1940); Davis, 14.08Law Treatise s.Administrative2
In have notrecognition plaintiffsdifferenceof this

the commission’semphasized objectionstheir tospecific
denial of cross-­acceptance hearsay evidence andof

(1959).Davis, 14.10Law Texts.examination. Administrative
entitled to considera­hearsayThe evidence in this case isused

v. New541:17; Milk Dealers’Ass’ntion. RSA New Hampshire
335, 194Bd., 107 N.H. A.2dMilk Control 222Hampshire

(1966). than a mere inves­the is moreAlthough commission
Larche, 420, 4 L. Ed.v. 363 U.S. 2dtigatory body (Hannah

(1960)), where, here,1307, the commission80 asS.Ct. 1502
disputedthan onexpertisedecision is based more on its own

appeardoes nottestimony hearingat a and cross-examination
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facts,for a full disclosure of the we need not man­necessary
date the administrative with the ofprocess necessity allowing
cross-examination in the circumstances of Seethis case. Origet

Hedden,v. 228, 130,155 U.S. 39 L. Ed. 15 S.Ct. (1894);92
1 Davis,State Administrative Law 373-74 (1965);Cooper,
supras. Control of Administrative14.15(supp.); Jaffe, Judicial

Contra,Action 565-69 (1965). Interstate Commerce Commission
v. R.R.,Louisville 88, 93,& N. 431, 434,227 U.S. 57 L. Ed.

185, Character,33 S. Ct. Willner v. Committee on(1913).187 Cf.
96,373 224,U.S. 10 L. Ed. 83 S.Ct. 1175 (1963)2d (see

107,373 U.S. at 10especially Goldberg concurring,Justice
232,L. 1182;Ed. at2d 83 S.Ct. at Greene v. 360McElroy,

474, 1377,U.S. 3 L. Ed. 79 S.Ct. 1400 v.(1959);2d Reilly
Pinkus, 269,338 63,U.S. 94 L. Ed. 70 S.Ct. 110 (1949)).

involved,the statutes the administrativeConsidering many
in this case were at timesproceedings understandably cloudy

rather than clear. It must be remembered that thiscrystal
commission, as well theas other administrative inagencies

State,the without the benefit and ofoperate guidelines any
State this,administrative act. The ifforprocedure remedy

needed,one However,is is and not alllegislative judicial.
interested wereparties afforded the toopportunity present

views,their the themselves,facts as to their rele-opposed
vance, were uncontested, and the commission reachedlargely
a reasonable conclusion. We do findnot violation ofany
due process.

dismissed.Appeals

All concurred.


