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No. 6291.

In re Mack M. Mussman.

31,March 1972.

Rudman, Dunn,Warren B. and W. Michaelattorney general,
brief,assistant for theattorney general, by petitioner.

Devine, Millimet, Stahl Branch A.& andMcDonough, Joseph
III, brief,Silas Little defendant,Millimet and for the Mackby

M. Mussman.

Kenison, The in arethis casequestions presentedC.J.
whether the court has tosupreme any jurisdiction inquire
into the conduct ifof a district court andjudicial judge,



100

removalso, ofmay judicial powerit shortwhether exercise
made morequestionsThe to these arefrom office. answers

andclearprecedentsdifficult because the historical are not
Braithwaite, theJudgesdivided. Whothe authorities are

Retire­andStudyA of Procedures from RemovalJudges?,
(1971);1, 11 TenthseeChandler v. Councilment chs. ofJudicial

(1970).100, S.Ct.,Circuit, 74, 90 1648398 L. Ed.U.S. 26 2d
attorneywhen theoriginatedpresent proceedingThe

TheIntopetition “Inquirya forgeneral filed in this court
Mussman, Little-theM. ofOf MackConduct JusticeJudicial

a motion to dismissThe defendant filedton District Court.”
of NewSupremethe Courtthe thatpetition groundsthe on

statute, or under commonjurisdiction bynoHampshire has
requestedlaw, theconductor under the State constitution to

The defen-thereto.any action in relationinquiry, nor to take
as to bothjurisdictionthedant that exclusivemaintains
address asorimpeachmentlimited toinquiry and action is

Hamp-II the Newpart38 73 of ofprovided in articles and
wasto dismissThe defendant’s motionshire constitution.

Blandin,N.by Amosrulingtransferred to this court without
originallyReferee, hadpetitionwhom thetoJr., Judicial

been referred.
outset, thatveryat therecognition,thecompelsCandor

is exclu-impeachment. Thisjudiciary powerthe has no of
CONST, II, arts.pt.sively N.H.legislative prerogative.a

supreme38, courtjustice of the39. The fact that the chief
is involvedgovernorof apresides impeachmentwhen the

proceed-judicialto alegislativefrom awaychangesin no this
CONST, II, the Governorpower40. The ofpt. art.ing. N.H.

remove a state officer “forto reasonableCouncil causeand
anislegislature”thehouses ofupon the address of both

CONST, II,pt.N.H.proceeding.legislativeexecutive and
powerthe removalgrantednot beenjudiciaryart. 73. The has

themethod, commonby the constitution orby eitherthis
in NewJudiciarytheIndependence ofUpton,law. The

4), (1959).(No. 28, 371Hampshire, N.H.B.J.
argumentcases, muchmanyin withoutIt been assumedhas

andimpeachmentconsideration, powersthe ofthator
typeanyprecludedexclusive andcompletelywereaddress

Generalby judiciary.theinquiry Attorneycorrective actionof or
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v. 458, 573,239Tufts, Mass. 478 574131 N.E.1),(para.
(1921). It is that does notthissignificant persistassumption
in 454;more DeSaulnier,recent Incases. re 276274 N.E.2d
N.E.2d (Mass.278 the1971). For historical reasons assump-

207,tion is Petition,in this State. 66 N.H.Ricker’srejected
A.29 559 Watson, 162,(1890); 9 A. 794v. 64 N.H.Boody

(1886).
case,not central to a decision in this theAlthough power

the court toof exercisesupreme general superintendence
in Stateof courts this is relevant. RSAsystem clearly

1971, 341:1,Laws reads as follows:490:4(supp.),
The court shall havesupreme general superin-“Jurisdiction.

tendence of all courts of inferior to andjurisdiction prevent
abuses,correct errors and the toincluding authority approve

rules of court and and administer canons ofprescribe ethics
courts,with to such shall have exclusiverespect authority

error,to issue writs of and certiorari,issue writs ofmay pro-
hibition, habeas and all other writs andcorpus, processes

courts, individuals,to other to shalland to andcorporations
and all thedo duties andperform neces-reasonably requisite

to be done a court of final ofsary by jurisdiction questions
law andof of inferior courts.”general superintendence This

is astatute venerable one and has beengenerally recognized
as the common-law of this court fromconfirming powers
its in Newbeginning. Page, Beginnings HampshireJudicial
1640-1700, at 43 (1959). Inotherwords the inherent superin-

of the court has beentending power consistentsupported by
custom, is confirmed statute, RSAby Laws490:4(supp.),
1971, 341:1, and enforced Note,decisions.by judicial Doe
of New Reflections on a NineteenthHampshire: Century

513,63 Harv. L. Rev. 514-16 Case,Judge, (1950); Harrington’s
243,100 N.H. Petition,396123 A.2d Ricker’s(1956); 66 N.H.

207, Case,A. 559 (1890);29 Mussman’s 402,111 N.H. 286
614 (1971).A.2d

The of a court to take actionauthority supreme disciplinary
short of removal from office under its ofgeneral power

beenhas elsewhere. Insuperintendence recognized Ransford
Graham, 104, 108,v. 374 Mich. 201,131 (1964),N.W.2d 203

the court that it could not aremoveacknowledged judge
from office and could not terminate his However itsalary.
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hisauthority enjoin suspendheld that orit did have to
thejudge protecting purityactivitiesas a the ofpurpose“for

judicial inof processes maintaining publicand confidence
Inthe justice.”administration Seealso note toReporter’sof

(1962).Graham, 268,re 366 TheMich. constitutionalat 280-81
provision thevesting Supreme Michigan,in the Court of

courts,”“general issuperintending over all inferiorcontrol
1971,similar to 341:1. courts490:4(supp.),RSA Laws Other

have nature. Seetaken of acorrective measures restricted
1135,Court,In reJudges Rapids MunicipalCedar Iowa256of

(1964); Bar,Oregon130 Ore.553 v. State 241N.W.2d Jenkins
(1965).283, 405 525P.2d

holdingof therejectionOur of defendant’s contention and
proceedingsthat and legislativeof some courts constitutional

are exclusivebyfor or addressimpeachmentremoval
ipse dixit. In thea merejudicialremedies for abuse is not

scholarly legal com­last or five andfour decades historical
provisionsthat constitutionalmentators have demonstrated

precludedo lesserlegislative proceedingsfor notremoval
Shartel,judicial disciplinaryalternative and action.remedies

— RemovalSupervision, andJudges Appointment,Federal
— Constitution, L.the Mich.under 28Some Possibilities

(1930); Comment,870, RemovalRev. 905-09 Judicial
(1970);1064,1506, L. 1068-69118 U. Pa. Rev.Machinery: S.

Judges and “Good Behavior”ofImpeachmentBerger,
(1970);Tenure, 1475, Staff Subcom­1487-507 of79 Yale L.J.
Machinery the Senateinjudicial ofImprovementsmittee on

Sess.,Cong.91st 1st Memoran­Judiciary,Committee theon
toStatutory AlternativeConstitutionality of aThedum:

(1969); v.CusackseeCong.115 Rec. 14912Impeachment,
(1969);233,Howlett, 50644 84 L.Ill. 254 N.E.2d Harv.2d

(1971).Rev. 1002-12
termsemphaticinprovidesthis StateThe constitution of

“(i)t by judgesevery citizen to be triedrightthat the ofis
admit,” thereforeandhumanity willas the lot ofimpartial as

they well.”long behavetheir so asjudges “should hold offices
CONST, no meansjudiciaryI, If the hadart. 35.pt.N.H.

implementedbeby which constitutionalthis provisioN-epuld
theory, average citizen would wonderpracticein theas well as

thatjusticereceiving type impartialthe ofwhether he was
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the constitution The for some ofrequires. necessity type judi-
cial control thanless removal from office becomes clearly

It has never been the tradition of theapparent. jurisprudence
of this court to refuse to exercise when therejudicial power
was an established need for it and there nowas constitutional
barrier to its exercise. See General v. 66 N.H.Attorney Taggart,
362, 1A. (1890);29 Executive1027 Dowling, Disability,

Reid,14(No. 2) (1959); Chief TheJustice,N.H.B.J. Judicial
World of (1967).Charles Doe

case,In the the for into thepresent petition inquiry judicial
conduct of the has not been heard and we havejudge only

in of the The fact that theallegations support petition. judge
of the Littleton District underCourt is as ansuspension

be used as a basis for someattorney might actionsupervisory
Case, 285,this court. Hobbs’ 75 N.H. 73 A. 303 (1909);by

Case, 402,Mussman’s 111 MatterN.H. 614 (1971);286 A.2d
542, In re105 (1952);328 Mass.Ruby, N.E.2d 234of

DeSaulnier, 454; 1971).274 (Mass.N.E.2d 276 N.E.2d 278
However in the ainterest of fair it is deemed advisablehearing
to take no action at this We courtconclude that thisjuncture.
has the a of abuse or miscon-power, upon proper showing
duct, to order a inof a from hissuspension judge sitting
court or to some other in The defen-hisassign judge place.
dant’s motion to dismiss is denied and the case is set down
for of the made and a ofhearing findingscharges report
to this court.

denied.motion to dismissDefendant’s

All concurred.


