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Commission,and Pollution ControlN.H. Water Supply
6301.No.

KeyesFenton G. Associates

v.

SupplyHampshire Water andNew
Pollution ControlCommission

31,March 1972.

Hollis, E. GartrellSoden and DonaldSulloway, Godfrey
(Mr. Gartrell orally) plaintiff.for the

Rudman,B.Warren attorney general, and Stever,Donald W.
orally)Stever for the(Mr. defendant.Jr.

Grimes, under RSA 541:6purports appealThis to be anJ.
agreeand RSA the commission to149:14 from the refusal of

to an and controlengineering sewerage pollutionfee for a
theproject here afterfor the town of Hudson. It was filed

rehearing”.forcommission had “motionplaintiff’sdenied
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directthis courtthatIn its praysappeal petition plaintiff
fee,at itsit the contractthe to award proposedcommission

to the commissionmatterin remand theor the alternative to
the commis-for further and that appealproceedings pending

otherwithsion be from engineeringenjoined negotiating
the contract.firms regarding

as anThe forwas employmentplaintiff prequalified
ofconstructionfirm in and projectsplanningengineering

1966Inunder RSA (XIV)149:4 beganplaintiff(supp.). April
the commissionHudson andwith the town ofnegotiations

andcontract toa survey reportpreliminary phaseregarding
retained,It wasthe town.the control needs ofon pollution

$10,000.did the a fee ofwork and was paid
a contractforIn 1971March began negotiationsplaintiff

the commissionnotifieda The townregarding design phase.
do soand wouldthethat it had not retained plaintiffyet
Aftercommission.”of theto concurrence“subject complete

thecontract formthe standardcommission’s plain-receiving
itstiff data to substantiatesubmitted a draft contract with

andfee for both workthe entire eligibleproject including
After review and discus-not for and federal aid.stateeligible

the withsion commission staff the staff de-by plaintiff
$90,000.it could not a fee intermined that excess ofapprove

$162,225.31The had set its fee at butplaintiff originally
$144,699.reduced it to The commission andlater staff plain-
to on feetiff were unable a and wereagree negotiations

14,on 1971 a letter from theterminated commissionbyJune
A “motion for was filed later thatstaff. monthrehearing”

15, 1971 theletter dated commission notifiedand by July
werethat the actions of the staff affirmed.attorneyplaintiffs

the adminis-overThe broadcommission is authoritygiven
to controltration and enforcement of our statutes designed

WaterSee v.water and the of wastes. Roypollution disposal
Comm’n, 87, ThisN.H. 650 (1972).112 289 A.2dSupply

streams,of alltheincludes recommendation for classification
lakes, waters, the ofand tidal applicationsapprovalponds

aid, andoffor state or federal the standards designsetting
treatmentor wasteconstruction for and sewagesewerage

allorand to or approvemodifysystems authority reject
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designwith theengineering or other documents associated
max-projects provideand control topollutionconstruction of

federal,imum benefit “with the of stateexpenditureleast
(IX)and (supp.).local funds.” RSA 149:4

(XIII) authorityUnder it the(supp.) givenRSA 149:4 is
“review,to establish maximum fees andparticipationstate

modify any wayin in the thejudgmentother which of commis-
promote economy purposes chapter,sion will and the of this

modification, approveand andfollowing such review or
cosign jointly with the municipality or other governmental

. . .any proposedsubdivision concerned contracts for
engineering services related to sewerage and other pollution

Further,control the theprescribefacilities. commission shall
contract employed may providedocuments to be and for
the liquidated damages completeassessment of for failure to
the work within the time stipulated therefor.”

It empoweredis also under subsection XIV to “establish
rules and regulations governing prequalificationthe of con-
sulting engineers in theemployed planning and construction

publicof water supply pollutionand control andprojects”
“prescribeto the procedurescontract award to be followed

in the awarding of construction involvingcontracts state
anyfinancial The politicalassistance.” bonds of subdivision

any project scopeissued to finance within the of the statute
may be guaranteed 149:5(supp.).by the State. RSA

We hold that the withinacting authoritycommission was its
undertakingwhen it a maximum fee for the entireestablished

beyond which participatethe State would not in the contract.
The full theequal partycommission is made a and to contract.
It the maximum fee for which theis mandated to establish
State participatewill in the contract modifyand to the contract

economywillany way judgment “promotein other in itsas
(XIII) (supp.).RSA 149:4purposes chapter.”and the of this

to maximum benefitspurpose chapterOne of the is obtain
federal,with the of state and local funds.”expenditure“least

(IX) ch. 149-B(supp.).See also RSA(supp.).RSA 149:4
by the commission haveEngineers prequalifiedwho are

legislature,Theany particular contract.rightno to obtain
thenegotiationsintended that in betweenopinion,in our
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competitivethethe feeand the commission overengineer
The commis-play.have fullthe market are toopenforces of

thein casefixingof rates aspositionin thesion was not
marketin the freesimply negotiatingutility but waspublicof a

Ferretti v.For this reasonpurchasethe of Jackson,for services.
(1936)296, whichby plaintiff,474 relied on88 N.H. 188 A.

the Milk Controlfixing authority ofpricethestruck down
standards, par-Theinapposite.isofBoard for lack suitable

here concernedwe arefunction with whichexecutiveticular
not reviewable.is

dismissed.Appeal

sit;Griffith, concurred.did not the othersJ.,

Merrimack,
No. 6304.

CitySon, v.R. Inc. of Concord.A. Vachon &

31,March 1972.


