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competitivethethe feeand the commission overengineer
The commis-play.have fullthe market are toopenforces of

thein casefixingof rates aspositionin thesion was not
marketin the freesimply negotiatingutility but waspublicof a

Ferretti v.For this reasonpurchasethe of Jackson,for services.
(1936)296, whichby plaintiff,474 relied on88 N.H. 188 A.

the Milk Controlfixing authority ofpricethestruck down
standards, par-Theinapposite.isofBoard for lack suitable

here concernedwe arefunction with whichexecutiveticular
not reviewable.is

dismissed.Appeal

sit;Griffith, concurred.did not the othersJ.,

Merrimack,
No. 6304.

CitySon, v.R. Inc. of Concord.A. Vachon &

31,March 1972.
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Hall, Morse, & Anderson G. Wells(Mr. AndersonGallagher
for theorally) plaintiff.

Merski, solicitor,Leonard brief and for thecity by orally,J.
defendant.

Kenison, Plaintiff a thefrom decision ofappealsC.J.
Board of of the of ConcordAdjustmentZoning City denying

its afor on the that theapplication building permit ground
lot failed to meet the dimensionalproposed building require-

ments of the amended 1967 Ordinance.Zoning Following
denial of its (RSA 31:69) and motion forappeal rehearing
(RSA 31:74), the (RSAto courtplaintiff appealed superior
31:77) and the case reserved and thiswas transferred to
court Flynn,by J.

The were reserved and transferred:following questions
“1. Can the Ordi-of Concord amend itsCity validly Zoning
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lot sizesfornance to increase the dimensional requirements
a subdivisionthat will be approvedpreviouslybinding upon

theby City?
1 the clauseIf is isthe answer to“2. Question savingsyes,

Factsin the Statement ofset forth of12Paragraph Agreed
it the Plaintiffs sub-division?valid or invalid as toapplies

the1 does“3. If to and arethe answers 2Question yes,
con-in Ordinanceaction of the its ZoningCity amending

which the Plaintiffeminent domain forstitute a bytaking
is entitled to be awarded damages?”

statement ofbeen on anThe case has submitted agreed
5, 1958, the R. A. Fosterfacts. On Corp.,EngineeringAugust

Board to athe Concordsecured the of Planningapproval
area ofin the Conant Parkof certain lots situatedlayout

Merrimack,Concord, Newin of State ofthe Hamp-county
36:19, lotsall19-a. At the time of saidshire. RSA approval,

theofwith lot area andconformed frontage requirements
of theaordinance. Subsequently, portionexisting zoning

17, 1967,On Octobersubdivision was plaintiffdeveloped.
Inc.,Son, of theR. aA. Vachon & propertypurchased portion

theThe area withinwithin the subdivision. parcel purchased
13, 1967,Then, theland. on Novemberwas undeveloped

code of ordinancesamended itsof Concord municipalcity
ofwith postingstatutory requirementsfollowing compliance

aand notices and hearing priorholding publicpublishing
theincreasesThe new ordinanceto RSA 31:63.passage.

minimum totalminimum andfor lot frontagerequirements
26, 1968, aarea. On requested permitFebruary plaintiff

to constructthe of Concordfrom the of citybuilding inspector
of the subdivi-within itsa on a lot contained portionbuilding

amendedin met thesion. the lot frontageThough question
area was lessthe totalit was denied becauserequirement,

theforthe did notthan and also qualifyplaintiffpermitted
of thethe termsfromlot exemptionnonconforming
toit owned theamended ordinance as adjacentproperty

Ordinance,lot. of Concordproposed building City Zoning
3,IV,tit. art. s. (1967).28.5

law cannotin thethat aPlaintiff contends zoningchange
Con-the ofaffect a subdivision citybyapprovedpreviously

its sub-in withaccordanceboardcord its planningthrough
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36:19,19-a) that, least,and atdivision ordinance RSA the(see
process person rightdue a a “vestedrequires havingthat

legalor thatgivenuse” should be actual individual notice
change approved plot.will void his subdivisionthe proposed

thatus“[I]t no claim beforenoted there ismay be that
cityfrom therightsany vestedacquiredhaveplaintiffsthe

onWithout these inpassing mattersestoppel....onbased
case, on groundsit that thesewill be observed successthis

jurisdic­inthis state and most otherinfrequent inhas been
Somersworth, 111, 115; Annot.,101 N.H. 6v.Dumaistions.

Keene, 356, 357,104 N.H.Arsenault v. 187960.”A.L.R.2d
(1962).60, authoritythe cited relates toThough61A.2d

rights arising theproblems involving from issuancevested
rightsas to the creation of suchbuilding permits opposedof

theapproval, governing principlesofby means subdivision
commentator,In the of onesubstantially similar. wordsare
cases in bothprinciples governingarea in which the“One

planning] concerningare the same is that[zoningfields and
the to continuerightthe subdivider hasrights; whethervested
plannedas in the facedevelopment of his subdivisionthe

board,planningthe orand ofchanged regulationsof rules
changeswhich thezoningthe ordinancetoan amendment

landnonuse restrictions of coveredpermitted uses or the
governed byin measure theplat, greatthe is sameby conside­

building per­under arightsdetermine vestedwhichrations
Planning 71-93andZoningThe Law ofRathkopf,mit.” 3

(1971).
zoningsubsequentlythe of a enactedin faceAccordingly,
underplaintiffamendment, should accrue togreater rightno

is whothan accorded a landownerordinancethe subdivision
author-There is substantialpermit.buildinghas been aissued

thatproposition prop-for the aand elsewhereity both here
classification, asright zoningin anoerty owner has vested

police powerto theheld in subordinationispropertyall
99,Keene, 4v. 90 N.H. 658A.2dmunicipality.theof Brady

(1968);Anderson, Zoningof s. 4.27(1939); 1 American Law
(3d ed. 1965Corporations s.Municipal 25.668 McQuillin,

vol.); HillsHomes v.Intervale Twp.,Lake Parsippany-Troyrev.
(1958). followingEven issuance423, 147 A.2d 2828 N.J.

recog-only rights” generallythe “vestedpermit,buildingof a
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nized are limited prop-to “those of an owner not to have his
erty liability expensesrezoned heafter has incurred or for
construction; intheyand do a restric-preclude changenot
tions with 8regard improvedto Munic-property.” McQuillin,

(3d vol.);ipal 25.95,Corporations 5. ed. 1965 rev.at 272
(1964);Rathkopf,2 The Law of Zoning Planningand 57-2

(1965).1 Yokley, s. 9.6Zoning moneyLaw 8c AndPractice
spent for the acquisition properlyof the itself isproperty
excluded Municipalfrom 8Aconsideration. Cor-McQuillin,
porations (3d vol.);5. ed. v. Crin-25.188 1965 rev. Rosenzweig
nion, 1953); Coun-(Sup.126 Ct. Andersonv.N.Y.S.2d 692 City
cil, (1964).79, 41App.229 Cal. 40 Rptr.2d Cal.

otherwise,In the providingabsence of a statute even final
approval plotof a subdivision theby planning board under

36:19,authority 19-a,of place beyondRSA not the lotsdoes
Anderson,authority zoningthe of changes. 3 American Law

(1968);Zoningof s. Board19.23 York TownshipZoning Adjust­of
(1962);Brown, 649,ment v. 407 Pa. 706 seeBlevensA.2d182

(1961).Manchester, 284,v. N.H.103 170 See also121A.2d
3, 3,Vol. No. N.H.B.A. of the onNewsletter Section Real

1972).(Feb.Property, Law, 25,Probate and Trust Exam­p. 2
ples of legislation permitting approved development despite
subsequent amendment,applicable for which the New Hamp­

Legislatureshire provided,has not are Mass. Gen. LawsAnn.
40A, 7A;ch. s. 8-26a;Gen.Conn. Stats. Ann. 5. 63 Pa. Stats.

Bldrs.,Ann. 5. 10508(4)(supp.). See Inc.also v. WestFriendship
Bd., 25,1 Comm. 511Pa.Brandywine 271 A.2dTp. Zoning

(1970); 1 Rathkopf, course,at Of rightsvested27-41.supra
may accrue a position changed bywhere subdivider’s has
installation of improvements uponsubstantial in thereliance
grant of final 3approval. at 71-101.Rathkopf, supra

plaintiffThe not prejudiced bywas toits failure receive
actual individual ofnotice the proposed zoning amendments.
Those courts which have considered the have heldquestion
rather uniformly that the contention that noticeactual must
be received by those who be affected aby zoningmight
amendment groundlessis constitutionally required.and not
Annot., (1964).449,96 4, Though5. 459 noticeatA.L.R.2d
requirements mandatory,are sufficientconstructive notice
to apprise changes satisfiesproposedthose interested in the
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of agivenherethese noticerequirements. publishedThe
v.Schadlick“comprehensive adequate. Cityrevision” was of

(1967).Concord, 319,108 N.H. 234 A.2d 523
“1. CanwasbyThe first the courtquestion transferred

the OrdinanceCity validly Zoningof amend itsConcord
thatsizesto for lotrequirementsincrease the dimensional

byapprovedwill upon previouslybe abinding subdivision
the City?” Our answer is “Yes.”

presented only inquestionWe will consider the second
Zoningthe Concord Board offindingtherelation to of

application buildingfor adenying plaintiffsinAdjustment,
86, require-lot did not meet thethat saidpermit for lot No.

of theOrdinanceZoningtheof ofparagraphments 28.5
28.5, “savingstheCity Paragraphof Concord. so-called

—ordinance, states, In“Non-Conforming Lotsclause” of the
mayany permitted,in which are a structuredistrict structures

a lot-of-record at the dateerected each lot which wasbe on
ordinance, thoughof this evenadoptionof or amendment

width,requirementsmeet the for area orsuch lot fails to
district,both, providedin the suchapplicableor that are

frontage with other lots in thelot of continuous sameis not
the new.’’Though plaintiffs frontage. .. lot meetsownership

Moreover,requirements.it not meet arearequirements, does
adjacent property and the lotsplaintiff also owns the two

the provisionshim within of the newbringcombined would
reasons, permitthe was denied.ordinance. For these

thequestion presented goesWe the to constitution-assume
applied plaintiff’sto andality provisionof the as subdivision

validlyandappliedit enacted.properlyhold that was
establishing minimum lotzoning“Provisions in ordinances

width, lots, which‘frontage’ uponminimum or ofareas and
upheldhave been as amay generallybe erecteddwellings

density population assuringand ofregulating the ofmeans of
the of suchlight and air to inhabitantsquantuma desired of

However, are invalid as to lotsprovisionssuchdwellings.
restrictions,which, enactment of such are ‘sub-at the time of

standard,’ i.e., having frontagea smaller sizeor a lesserhaving
minimum, thereby beif such lots wouldrequiredthan the

Rathkopf,1 The Law of Zon-completelyrendered valueless.”
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Anderson, American Law(1960);and 232-1ing Planning
Metzenbaum, ch.5. Law of8.49(1968);of 2 ZoningZoning

X-l no contention that his1955).ed. Plaintiff makes(2d
“valueless,”rendered but that it wouldwould be onlyproperty

thein value because of ofbe decreased necessity combining
the of the amendedlots to meet area requirementsadjacent

avoidThe of this clause” is toordinance. purpose “savings
toresult and insure some relief to thea ownerconfiscatory

from the strict and literal enforcementof a substandard lot
time the healththe ordinance while at the sameof promoting

8 Munici-theand welfare of McQuillin,community.general
s. ed. 1965 rev. It is not(3d vol.).25.46pal Corporations

the the to insure to a landownerof ordinancepurpose
to itshave realizedaffected the return he couldsame prior

Id. s. 25.44.passage.
in to contention that he shouldFinally, response plaintiffs

be deemed to have a “lawful use” within thepre-existing
Ordinance, IV, Ill,Concord tit. art. s. “Non­28.6Zoning

Uses”, we that this intendedsection wasConforming say only
to to a inuse fact on the land at the time ofapply existing

That, alone,of a new ordinance. and thatadoption zoning
Here, no action and incurredcontinued. tookmaybe plaintiff

Ardolino v.no until after the amendment.liability zoning
94, 130 847Florham Park Bd. 24 A.2dAdjustment, N.J.of

Keene, 356,Arsenault v. 104 N.H. 187(1957); A.2dCity of
60 at 57-1 n.1. the scheme(1962); 2 supra ThoughRathkopf,

in the effect of amend­advances his brief asplaintiff regards
on in bements lots subdivisions might legislated,approved

not,We thehis does not lie with us. will throughremedy
nothasdoor, thewhatback seek to legislatureaccomplish

for andSubstitutionfound fit to do in the first instance. qualifi­
notandlaw areand variations of enactedcations legislative

v.ExeterTrustees AcademyPhillipsjudicial prerogatives. of
Exeter, 473, 665 (1943).33N.H. A.2d92

establishAs the the twoanswers to first questions presented
ina thelawful and reasonable exercise of police power

31:60,statute, we accord-accordance with the RSAenabling
does not constitutehold that the amended ordinanceingly

domain, thirdto thea eminent and the answertaking by
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Groves,transferred is “No.” Marcus and The Newquestion
andAdministrative, and Economic ConceptsZoning: Legal,

Annot., 524(1950).11 A.L.R.2d79-81 (1970);Techniques

overruled; remanded.exceptionsPlaintiff’s

All concurred.

Strafford,
No. 6326.

Florence Lake v.Sindorf Robert E. Dow

Holbrook, Executrix,Helen Kaukola Estate of N. KaukolaJoseph

v.

Robert E. Dow.

Helen K. Holbrook v. E.Robert Dow.

31,March 1972.

Parsons,Fisher, D.Moran & Harold Moran(Mr.Temple
the Sindorf.fororally) plaintiff


