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Carroll,
No. 6356.

Phillip Stevens, Ex’rL.

v.

a.Thurston &Madeline

31,March 1972.

(Mr. orally)David Robert Schroeder SchroederS. Sands and J.
the plaintiff.for

Walsh, brief, for the defendants.byLawrenceJ.

Griffith, probatefrom the inappealis an solemnThisJ.
Bert Defendants as contestantsEldridge.of the will ofform

attorneythe file of thethe contents ofdiscovermoved to
preventto and disclosuresuppressthe will andwho drafted

the will.approvingcourt decisionjury probatethe of theto
andJ.) denied both motionsCourtThe Trial (Loughlin,

exceptions.defendants’and transferredreserved
denial of thecase that thethe reservedappearsIt from

attorney-clientthediscovery solelybased onwasmotion for
ruleenforce the common-lawrecognize andWeprivilege.

a client andcommunications betweenthat confidential
inquiry in thefromprotectedandattorney privilegedare

N.H.v. 97bya the client. Landry,of waiver Shelleyabsence
State,(1951); v. 107Co.27, Riddle79 626 RealtyA.2d Spring
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271, theWe have also held thatN.H. 751 (1966).220 A.2d
in actionsthe death of the clientcontinues afterprivilege

the be theestate and waivedagainst may by representatives
Grinnell, 490,of the decedent. Scott v. N.H. 161 A.2d102

179 (1960).
however,will, unlikeThis from the of theappeal probate

GrinnellScott v. is not an adversesupra, againstproceeding
2329,Evidences.the estate (8 (J.T. McNaughtonWigmore,

1961, claim­but a contest between1970)),rev. partiesSupp.
successful,the If the defendants aretestator.ing through

therather than the will bethey, representativesplaintiff,
not forof the testator. Here the is assertedprivilege being

the the but for theof testator or his estate protec­protection
The authoritiestion of a claimant to his estate. uniformly

hold that in all for assertion of thethis situation reason
theand that the of testatorprivilege disappears protection

lies in the admission of all relevant evidence that will aid
in the determination of his true will. 8 EvidenceWigmore,

rev. 31961); Evi­Jones,5. 2314 (J.T. McNaughton
184,Annot.,835 64 A.L.R. at 5.(5th 1958);dence s. ed.

1302,Annot.,III 66 ats. 3 Defen­(a) (1929); (1959).A.L.R.2d
to the denial of their motion fordants’ exception discovery

is sustained.
The motion to to disclosuresuppress designed prevent

to the of the courtdecision of thejury allowingprobate
the will should have been “A trans-granted. probate appeal
fers the entire of the to thesubject-matter appeal superior
court where it is treated as an Brownoriginal proceeding.”

190, 192, 713,v. 86 N.H. 165 A. 714 FellowsJewell, (1933);
Normandin, 260,v. 96 N.H. 74 548 It(1950).A.2d follows

that the decision of the court could not haveprobate possibly
value which would aid the inany probative jury reaching

a verdict and could beonly prejudicial.

sustained; remanded.exceptionsDefendants’

All concurred.


