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Defendant, Counsel 26537 Ins.theCase for Vanishing J.
(1970).

sustained; remanded.exceptionPlaintiff’s

sit; concurred.Griffith, the othersdid notJ.,

Hillsborough,
No. 6121.

State

v.

Carmody.M.James

31, 1972.May

Dunn,Rudman, MichaelW.B. andWarren attorney general,
the State.Dunn for(Mr.assistant orally),attorney general

defendant.Paul R. brief and for theKfoury, orally,by

aLampron, before a onDefendant was tried chargejuryJ.
in on OctoberNashuaarmed at Foodlandof robbery Jean’s

20, and defendant’s1969. A returnedverdict of wasguilty
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denied, bya hearing,it afterto set aside wasmotion King,
by exceptiondefendant’s theretoquestionsAll of lawraisedJ.

in the of the trialany exceptions appearing transcriptand
and transferred.were reserved

the verdict was basedmotion to set asideDefendant’s
rights whenviolations of his constitutionalallegedonlargely

inarraignment the District Courtat hishe was observed
later identified him at theby the witness whoNashuaof
motion,hearingAt on his defendant testifiedtrial. thejury

him at therepresent arraignmentcounsel tohe had retained
However,hearing. counsel sent wordcauseprobableand

presentunable to be and that histhe court that he wasto
a ofplead guilty postponementnot and seekclient was to

persons,which he did. Four twohearing,the causeprobable
trial, injury presenthim at the wereidentifiedof whom

furthermorning.that Defendant testifiedthe district court
box” in the courtroom“prisoner’sin theplacedthat he was

He thatin other cases. observedtwo defendantsalong with
inpersons questionthe fourapproachedofficerspolicetwo

He furthertogether.the testifiedand all six left courtroom
him anlooking through openatpersonsthat he thesesaw

box.”prisoner’sfrom “thedoor across
aState and federal decisions revealsAn examination of

in thesuch a confrontationagreementlack of on whether
the Unitedpurviewat comes within ofarraignmentcourtroom

218, 1149,Wade, 18 L. Ed. 87 S. Ct.States v. 388 U.S. 2d
(1967), 263,v. 388 U.S. 18 L.and Gilbert1926 California,

(1967);1178, Borchert,87 Ct. 1951 see State v. 479Ed. S.2d
1971);(Mont. Catlett, 56,454P.2d v. 48 Ill. 2682dPeople

(1971); United States v. 448 963378 F.2dN.E.2d Jackson,
1971); (D.C.(9th States, 414 1176Mason v. UnitedCir. F.2d

(6th1969); States,United 434 105 Cir.Pettett v. F.2dCir.
1970). case,However, purposeswe for the of thisassume

issue, Wade Gilbertprinciplesthe anddeciding the thatwithout
applicable.are

thesuppress evidence ofpretrialThere no motion towas
court, bycalled thelineup,be it a asincident in the district

anydefendant, under otherviewing or confrontationor a
referred tonot testified to orhappeningThe wasname.

Hence we are not confrontedany juryat the trial.in manner
testimonyper exclusion ofthe Gilbert rule of sewith case
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to identification of the defendant at a criticalpertaining stage
conducted the ofwithout counsel. Gilbertlineup presence

v. Archie, (3d897United States v. 452 F.2dsupra;California
Cir. 1971).

The inissue to be decided this case is whether we can
the thecircumstances as a whole on recordsay considering

before us that the identification the defendant theof at jury
trial did not fromresult the district court confrontationprior

294,but had State v. 111an N.H.Fleury,independent origin.
300, 873, Marson,877 United(1971); States v. 408282 A.2d

Famulari,United States v.1968);644 Cir. 447(4th F.2dF.2d
Moore,1377, Cir. Allen v. 453 9701971); (1st1380 (2d F.2d

Cir. 1972).
It a reasonable and warranted conclusion from the recordis

inthe confrontation the district court was notthat arranged
for that the but was coincidental to thepurpose by police

of the witnesses at defendant’srequired appearance
Catlett,scheduled v. 48 Ill. 2dhearing. Peoplepreliminary

56, 378 The defendant(1971).268 N.E.2d at the hearing
on his motion to set aside the verdict did not totestify any
conversation between the and the witnesses or topolice any
action the which would a conclusion thatby police support
the influenced inwitnesses were a which leadway might
to a mistaken identification. His was the atonly testimony
the hearing.

On the other hand the record of the trial shows thatjury
the two witnesses who identified the defendant had an excel-
lent to take a close look at the defendant andopportunity
his at the time of the The robbers werecompanion robbery.

robberynot The inmasked. store which the occurred was
well One testified that thewitness defendant “camelighted.

close to me the in which she wasupright holding bag” placing
the at She testified there was no doubtmoney gun point.

witness,in mindher as to defendant’s The otheridentity.
customer,a that the in himtestified defendant was back of

in the check line “I himout and could see over the shoulder”
of the other man with the He testified he couldgun. recognize
the two men “very good.”

We are satisfied theon evidence that the witnesses would
have and identified the defendant at therecognized jury
trial even if himhad not seen in the anddistrict courtthey
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that on the beforeno could find recordpersonreasonable
anyviewingthe in the in unfair­us that district court resulted

300,294, 873,111 877ness. State v. N.H. 282 A.2dFleury,
1969);(6th(1971); Black, 687 Cir.United States v. 412 F.2d

1971);(3rdGaines, United450 186 Cir.United States v. F.2d
1971);(2dFamulari, United States1377 Cir.States v. 447 F.2d

1971);(3rd Moore,Archie, 453Allen v.897 Cir.v. F.2d452
(1st 1972). under allCir. We hold therefore that970F.2d

by the witnessesthe defendant’s identificationcircumstances
trial not the Wade and Gilbert norat the did violate rules

Monteiro, 95,State v. 110 N.H.those Stovall and Simmons.of
(1970); v.Fox, 239,48 Ill.269 2d 269 N.E.2d261 A.2d People

(9th(1971); 448 963 Cir.United States v. F.2d720 Jackson,
(1971);1971); 580, Allen57State v. 274 A.2d 42Edge, N.J.

Moorev. supra.
guiltythe verdict of ren-supportsThe record before us

theby jury properlywe hold that trial courtdered the and
the verdict.motion to set asidedenied defendant’s

overruled.Exceptions

All concurred.
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