
190

677, 256, (1957).2 163 409N.Y.2d 143 N.E.2d N.Y.S.2d
From the were notrecord before us these reasons presented
to the thistrial court We sustainwho denied the petition.
denial but a newthis does not defendants’prevent entering

their for theforth reasonspetition transcriptsetting desiring
sought.

overruled.Exception

All concurred.

Rockingham,
6317.No.

Maynard Young,L. a.Jr., &

v.

F. a.Prendiville &John

31, 1972.May

& R.Griffin, Harrington Brigham Lindsey Brigham orally){Mr.
thefor plaintiffs.

Sanders & and Sullivan FredericUpton, Upton Wynot {Mr.
theK. for defendants.Upton orally)

Kenison, inThe issue this caseprincipal presentedC.J.
Beach was thea street tois whether Rye accepted by public
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aas or whether it remained thehaspublic prop-way private
defendants,of land owners.erty abutting

C Street from Oceanis one of five streets running
Boulevard to Beach on a ofas shown subdivision planRye

1921,the land the beach. Aroundbetween the boulevard and
the owner deeds andfiled the in oftheplan county registry
thereafter in C Streetsold lots with theaccordance plan.
has never been the munici-orformally accepted developed by

as a in aC Street ispality public way. pavedToday part
common in afor the andowners partdriveway abutting

lawn divided from the abeach wall.seagrass by
Plaintiffs, residents of a the otherdifferent ondevelopment

Boulevard,side of Ocean ansought injunction restraining
defendants from to theC Streetobstructing passage along
beach. Plaintiffs both a basedofalleged rightprivate passage
on or from the aandprescription implication plan public

of based on or Thededication.right passage prescription
Hardwick,Master (Leonard C. found that none of theEsq.)

in C orStreetplaintiffs acquired rights by grantexpress
deed reference to the beach.access toby any plan showing

He found neither a a ofnorprivate public right passage
and therecommended be dismissed. Thepetition Superior

(Perkins,Court the master’s decision.J.) approved
The issue that the isonprincipal plaintiffs argue appeal

238:7,whether the land has become under RSApublic, by
dedication. The statute “238:7. Dedicatedprovides: Ways.

street, lane or within this stateAny which has beenalley
dedicated to use drawn or shown apublic by being upon

owner,of lands the and the of insale lotsplan platted by
accordance with such shall be released andplan, discharged
from all street,servitude unless such orlanepublic alley
shall be built or used for travel withinopened, public twenty

Manchester,from such dedication.” See v. 79years N.H.Hodge
437, 111 A. 385 (1920).

Defendants contend that the failure toinitially plaintiffs’
to the master’s to the court’sorexcept report superior

of the them the issuefromapproval report prevents raising
of dedication on We that v.under Nixonappeal. Cooper,agree

327,97 N.H. 87 687 issue(1952),A.2d review of this might
be denied. However as the was raisedinasmuch issueproperly

for of law andby plaintiffs’ requests rulings inferentially
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by the we consider thereport, prefercovered master’s to
case on its merits.

filingthepublicC Street was dedicated in withto use 1921
238:7;the and the Perrottoplanof sale of RSAsubsequent lots.

(1958); Powell,Claremont, 267, 6v. 101 140N.H. 576A.2d
(1971).para.Real found the evi­Property 935 The master

use, theby abuttingpublicdence of as contrasted with use
indefinite,tenants, friends, atneighbors, bestowners’ and

publiccreatesuggesting an use insufficient tooccasional
responsein towasrights. Although finding principallythis

right by basedplaintiffs’ primary argument prescriptionof
pre-19411941, the use.after it characterizeson use well

years ofWe evidence of within 20meagerhold such use
public acceptance a underof streetdedication insufficient for

57,McInnis v. 112 N.H. 288 691A.2dHampton,RSA 238:7.
Lewis, 1,(1972); v. Md.Town Glenarden 261 273 A.2dof

546,v.(1971); Banner 184 Neb.County140 Young,of
(1969); Avenue169 v. WoodbineN.W.2d 280 RealtyHofgesang

1967);Co., Municipal11(Ky.414 S.W.2d 580 McQuillin,
1964); Note,(3d see33.50,ss. ed. rev.Corporations 33.54

Dedication, 75 Harv.ThroughPublic of LandOwnership
(1962).L. Rev. 1406

81rely v.heavily uponPlaintiffs Stamford,Phillips City of
(1908), a trial408, court’s71 which affirmedConn. A. 361

nearby residentsbyusefinding that a limited annual summer
acceptancepublicthe to showpathof a to ocean was sufficient

whetherpassneed onpath.dedication of the We notof
thebecauseHampshirein Newrepresents the lawPhillips

Moreover, evidence in thistheclearlycase is distinguishable.
less definiteand issuggests public significantlycase less use

inthan Phillips.
expresslyfailure toplaintiffsThe thecomplain of master’s

evidentiarycertaindenyor and also togrant requestscertain
rulingsthethe andrulings. requestsWe have bothexamined

The Riddle ofTraynor,Seeprejudicialand find no error.
(1970).Error 80-81Harmless

overruled.exceptionsPlaintiffs’

All concurred.


