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Commission,Public Utilities
No. 6336.

A. A. Vautier
Transportd.b.a. Pelham Service

v.

State.

31,May 1972.

Smith, forWelts Currier R. Currier(Mr.& orally)Philip
Service.A. A. d.b.a. PelhamVautier Transportplaintiff,

Stever,Rudman,Warren B. W.Donaldandattorney general,
PublicStever(Mr. for NewJr., attorney orally), Hampshire

Utilities Commission.

Kenison, theThe in whetherissue this case isC.J.
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Transport’sPublic PelhamUtilities Commission’s denial of
application irregularan routeoperatefor a certificate to as
common in service frompassengers charter-typecarrier of

wasseventeen and townsHampshiresouthern New cities
Theclearly the law. RSA 541:13.againstunreasonable or

of the Public Utilitiesplaintiff’s appeal from the decision
under RSA 541:6.broughtCommission was

authority forTransport presentlyPelham has interstate
Lowell,Pelham, Hampshire, andregular routes between New

Massachusetts, andcharter serviceand for some incidental
Depotauthorityhas intrastate routes to Salemregularfor

and in PelhamoriginatingNashua and for charter service
Salem, undersuccessfullyor ItHampshire. operatedNew has

1957;authority expandthis since now it wishes to its intrastate
authority closelyto area of interstatemore coincide with its
authority. TransportThere much evidence that Pelhamwas

safe, courteous,provides exemplary punctual,service:
applicationits forsupporteconomical, and that its customers

expanded evidence that there were'service. There was also
other area andproviding proposedcarriers service to the
that regularat back routemightleast one have to cut its
service if The Publiccompetition.there increased charterwas

it foundUtilities the becauseapplicationCommission denied
“subterfuge”some of Pelham were aTransport’s operations

certificatedefeating purpose requiring operatingthe anof
necessity”and didit and“publicbecause found convenience

not justify authority.the increased
The must determinegeneraldetermination of what criteria

pre-the deny a certificategrantcommission’s decision to or
andsents a Waterquestion of law review. v.on SupplyRoy

Commission, 87,Pollution Control 650N.H.112 289 A.2d
(1972). appli-in theBut the commission has broad discretion
cation v.of Goods Carriersgeneralsuch criteria. Household

Davis,(1966);Ouellette, 199, 4107 N.H. 699219 A.2d
criteria(1958). Here the30.11s.TreatiseLawAdministrative

prop-“fit,are ablewillingwhether andTransportPelham is
erly perform serviceproposedto the service” and whether the

neces-“is or will andrequired by... publicbe convenience
376:5.RSAsity.”

Transport argues that its servicePelham is not a subterfuge
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certification,ofthe that theto evade deci-purposedesigned
decisions,commissionwith andinconsistent thatis pastsion

the criteria andstatutorydecision goesthe misapplies against
the evidence.ofthe weight

construes its limitedPelham toTransport authority
in Pelham to itcharter allow toin-state trips provideoriginate

Nashua,from ifan for a of thein-state charter group part
in thethe bus Pelham andboards “livegroup paysgroup

from Pelham. It claims this is not the practicalmileage” equi-
Nashua,in ifvalent of a charter because it hadoriginating

its customers would not be to thesuch incon-authority subject
of their to Pelham tovenience of boardsending part group

it for a bus inthe bus and would Nashuaonly garagedcharge
Pelham, which tenor for “dead from is to fifteenmileage”

mile than “five The commissioncents less foundper mileage.”
this a which allows Pelhampractice subterfuge Transport
to in excess of its theoperate authority, defeating purpose
of certification.

that not theWe would tend to this is obvious violationagree
the would indicate a carrier is unfit. Seeof law which Ritter

Co., Inc., Extension, 111 I.C.C. Cases) 771(MotorTrucking
Inc., Extension, 111 I.C.C.(1970); (MotorEquipment Transport,

Comm’n v. Verl74, UtilitiesPublic85Cases) (1970); Harvey,
Inc., 158, However,150 (1962).Colo. 371 theP.2d 452 com­

unfit,mission did not find Pelham to be ratherTransport
it the beservice to one of several con­regarded questionable
siderations to its decision that the convenienceleading public
and did not thenecessity justify granting expanded authority.

Chandler,See Convenience and Motor CarrierNecessity:
Commission,The Interstate Commerce 28 OhioByLicensing

379, 401 Whether the service is(1967).St. questionableL.J.
is a matter suited to commission andparticularly expertise

that the matter is irrelevant inwe cannot say determining
Watkins,in 1the interest thepublic’s application. Shippers

549-60 ed.(5th 1962).and Carriers
beWe do not find this decision to inconsistent with past

Hudson, Inc.,Kenneth 44Seecommission N.H.P.U.C.policy.
Corno, 44Victor N.H.P.U.C(1962); (1962).357 That259

the differentcommission factors from casemay emphasize
situations,case is attributable to the infiniteto of factvariety
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rather than to arbitrariness. The law has never bound com-
mission by rigiddiscretion a adherence to stare decisis.
Annot., Applicability of Stare Decisis Doctrine to Decisions
of (1961);Administrative Agencies, 79 A.L.R.2d 1126 2
Davis, (1958).Administrative Law Treatises. 17.07

Pelham makes much of the commission’s statement that
the adequacy consideration,”of service “the importantis while
this Ouellette,court in Household Goods Carriers v. 107 N.H.
199, 201, 699, 700,219 said it oneA.2d is of several“only

added).factors to be (Emphasisconsidered.” But this differ-
onlyence indicates that the importance of the adequacy of

existing depends,service and must depend, upon par-the
ticular Where, here,facts of the case. as there are a number
of bus lines already area,serving the proposed the commis-

maysion find the adequacy of existing service to be a more
important in Likewise,consideration than other cases. Pelham
makes much of the commission’s saying “the evidence is not

aof convincing statute,nature” as is required by the while
the statute does requirenot such a proof.standard of RSA
376:5. But we do not believe the commission is here referring
to the technical legal issue of proof;burden of rather it is
rightly observing that where there are several bus lines
already serving proposedthe publicarea the evidence of
demand must be convincingmore than were such not the
case.

case, considerations,This with varietyits of conflicting is
an example whyexcellent primeof the responsibility for
determining publicthe interest is with a specialized agency
and withnot the courts. Control of Administra-Jaffe, Judicial

(1965).tive Action 569-75

dismissed.Appeal

All concurred.


