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Rockingham,
6098.No.

Barbara A. Schechter

v.

Taylor & a.Arnet R.

30, 1972.June

for theCarleton(Mr.Shaw & Eldredge orally) plain-Eldredge
tiff.

Treat, brief,William W. for the defendants.by

Grimes, forbyThe thisquestion presented petitionJ.
is whether inrestrictionsdeclaratory judgment plaintiff’s

herdeed the houses onconstruction ofprohibit apartment
A declaredland. was before a master whohearing begun

dur-a mistrial because of discoveredpersonal disqualification
trial, and the matter to the courtwasing presented superior

Theon an statement of facts and aagreed partial transcript.
Court, view,C a made certainJ.,Leahy, following findings
and transferred the withoutquestion ruling.

Defendant and wife are owners of landhis abuttingTaylor
theownedthat of Both were byplaintiff. parcels originally

1965,2, Mrs. Gor-defendant On NovemberGordon.Mary
house,a colonialdon of theconveyed includingpart premises,

the the anotherto and on sameTaylors day conveyed portion
Hurni, in title the Bothto one the of plaintiff.predecessor

were couched incontained convenants butdeeds restrictive
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the restric-subject topurchaseddifferent Plaintifflanguage.
Theby ques-them.governedin the Hurni deed and istions

thepermitwillthese restrictionstion before us is whether
houses.apartmentconstruction of

partin materialplaintiff aregoverningThe restrictions
as follows:

(2) thewithfamily dwellings“[N]ot singlemore than two
of notcostwith a constructionbuildings,appurtenantusual

be con-building, shalloriginal$25,000.00 thethan forless
beshallpremises... thatthe saidpremiseson saidstructed

activitiesonly and businesspurposes suchused for residential
may wish to conductassignsorthe or his successorsgranteeas

prohibitAgreementin shallNothing thispremises.on said
roomapartment guestorhaving guestthe from agrantee

storagethe in the barn to be construct-storage spaceabove or
underconductingthe from his businesspremises,ed on or

Inc.,Hurni, on saidImporter,Maxcorporatethe title of
Zon-Hamptonunderpermittedactivitiespremises. Business

1, may1965 be conductedNovembering Ordinance as of
station, parkingfilling garage,that nopremises excepton said

yardwoodyard,lot, or coal or coke ormaterialbuilding
The abovethe premises.onmay be built or maintained

terminate 25the land and shallrun withshallrestrictions
grantees”.deed to thethe date of theyears from

thein the of all sur-lightlanguageWe examine themust
nearly possi-as asplaceand ourselvescircumstancesrounding

weretime the deedsat thepartiestheble in the situation of
v.their intention.atattempt to arrive Augermade and

(1965).248, There246, 710106 209 A.2dN.H.Chapdelaine,
negotiatingMr. Hurni wereandTaylorsthat theevidencewas

at theparcelstheirofpurchasetheforMrs. Gordonwith
respect towithtogethertheythat conferredtime andsame
conferredtheir deeds andinbe containedtothe restrictions

whenpointAt oneGordon.Mr. and Mrs.withseparately
Gordon, Mr.with Mrs.agreementcame to anTaylorsthe

was.agreementthehim whatHurni and toldGordon called
purchasea condition of hisasthat he insistedTaylor testified

single-familyto two houseslimitedland beHurnithethat
Hurni.bytoagreedthat this wasand

a .largethere isTaylors,thepurchased byparceltheOn
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value, and there are other colonialhouse of historiccolonial
Hurni was an of andin the area.homes importer clothing

to on his business fromand desiredski carryequipment
and this wason thehis home right incorporatedpremises,

in deed.his
thedeed contains same restric-The substantiallyTaylor

it to business activitiesHurni deed as relatestions as the
which also terminatedthe ordinanceby zoningpermitted

of the housenaturethein Consideringtwenty-five years.
value, thenature oftract, and theon the its historicTaylor

it wouldthatthat it was intendedit is unlikelyneighborhood,
other thanbe for withinused business twenty-five yearsany

alterationwithout substantialthat which could be conducted
all theWe of the thatof the are partiesopinionneighborhood.

theforof thein mind thehad neighborhoodpreservation
busi-suchintended tonext andtwenty-five onlypermityears

from a residence.on in orness activities as could be carried
thannot morein deed thatWe think the Hurni’srestriction

build-with the usualtwo appurtenantsingle-family dwellings
intended towascould be on theconstructed premisesings

butofconstruction dwellingsanything single-familyprohibit
them, thuson the more than two ofland and not preserving

certainandthe character of the still permittingneighborhood
in from theseof to be conducted andkinds business buildings.

Remanded.

All concurred.


