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30, 1972.June

McManus,A. brief and forAnthony attorney, orally,city by
the of Dover.city

defendant,DavisBeamis & Davis Glenn G. for(Mr. orally)
PB C Realty.

Lampron, a who failedwhether landlord toThe issue isJ.
the of a tenant afterheat and towater apartmentsupply

the can be foundtothe of a notice quit premisesexpiration
theofOrdinanceof the Cityof violations Housingguilty
Districtin the DoverDefendant was foundof Dover. guilty
defen-the courttherefrom toCourt. appeal superiorUpon

The (Morris,filed a dismiss. Court J.)dant motion to upon
transferred tofacts reserved andan statement ofagreed

court, raisedof lawwithout all thereby.this questionsruling,
the timethe ofthat afterDefendant contends expiration

noin the notice there wasto the stated longerquit premises
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andlandlord tenant it and the occu­betweenany relationship
which is the Thefor ordinance noticetopant required apply.

to did terminate the at will but thequit existing tenancy
holdover of the tenant who come intohadoccupancy posses­

of the atsion rise to a suffer­apartment lawfully tenancygave
61ance. Weeks v. N.H. 89 Warehouse Distrib. v.(1881);Sly,

784,Prudential & Van 161 86Va.208 S.E.2dStorage Corp.,
words,ofRestatement s. In(1968); (1932).Contracts 22 other

theeven former at will was terminated asthough tenancy
5, 1971,of of the continued.February occupancy premises

and51C Landlord Tenants. 183 The(1968). tenantC.J.S.
23, 1971,still thewas on whenoccupying apartment February

returned it and inshe to found that her absence the heat
and water had been turned off. It is defendant’s failure to

andheat water on that even after it wasprovide day, requested
do so theto which is the ofby housing inspector, subject

the on which the defendant foundcomplaint was guilty.
RSA 48-A:l(III) indicates its that the oftermsby type

intended to be “usedis andhousing regulated any building
for 3.1human habitation.” Section of the Doveroccupied

Ordinance reads or let to“[n]o shall anotherperson occupy
for without withoccupancy any dwelling” complying require-
ments to basic and facilities. Section 3.2relating equipment
states “No shall as or shallperson occupy owner-occupant
let to another for withoutoccupancy any dwelling” complying

ventilation,with minimum standards torelating light, heating
and It clear that itis is not the landlord and tenantscreening.

but the use or of a whichrelationship occupancy dwelling
is intended to be we cannotregulated. Consequently accept
the construction of the ordinance advanced the defendantby
that it becomes at the of the noticeinoperative expiration
to even the tenant is thereafter thequit though occupying

Buck,aas See Exeter 104v.premises dwelling. Realty Corp.
199, 201, 469,N.H. 471182 A.2d an(1962). Such interpreta-

tion would frustrate the theeffectiveness of Doverclearly
Ordinance as a means of thatHousing insuring dwellings

in the meet certain minimum standards to make themcity
687,Habib,fit for human habitation. See Edwards v. 397 F.2d

Norton, 389, 397,689 (D.C. 1968);Cir. Dickhut v. 45 Wis. 2d
297,173 (1970).301N.W.2d
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Colbath, 106Board v.DoverinThis court stated Housing
(1965), general923, the481, 483, thatA.2d 925N.H. 213

housing standardsimposeRSA ch. 48-A was topurpose of
87, 91,Burns, 111 N.H.Kline v.We indwellings.for stated

(1971), municipalities248, it “tograntedthat251276 A.2d
forminimum standardsestablish and enforcepowerthe to

placeweinterpretationThedwellings.”occupancyuse and of
theprotectthat it intended tothe Ordinance ison Dover

post“exancannot be construed asoccupants dwellingsof
the defendant.byjudicial interpretation as contendedfacto”

(1969).Antieau, s. 5:1401 Modern Constitutional Law
Ordi-HousingprovisionsWe that the of the Doverhold
1971,23,Februaryquestion applicablenance in were on

the defen-complaint againstin theallegedthe violationswhen
place.dant took

Remanded.

concurred.Grimes, dissented; the othersJ.,

Grimes, J., dissenting:
Januaryin her rent. Onwasin arrearsIn the tenantthis case
sheriff,by deputyaquit28, 1971, a notice togivenwasshe

5,February 1971.onpremisestheher to vacatenotifying
withcomplydid not RSAthis noticeclaim thatThere is no

premisesvacate the ondid notoccupantThe3.and540:2
Februarythem onoccupying5but wasstillFebruarybeforeor

heat and watersupplyingstoppeddefendantdateOn this23.
complaint.the Therise togaveand thisthe premisesto

rightthe of occu-tenancy and thusthat thesayslegislature
5, TheFebruary 1971. RSA 540:2.onterminatedpancy was

livingwasoccupantwhile theneverthelesssays thatcourt
move, the ownerrefusingfree and torentright,withoutthere

her with heatmoney to furnishout hisrequired paytowas
water.and coldand hot

only when thereappliesOrdinancemy view the DoverIn
relationshipand since thatrelationshipis a landlord-tenant

Iby legislaturethe wouldway providedin theterminatedwas
to the formerprovideto servicesobligationsallhold that
the ordinanceme that to construeIt seems totenant ceased.
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if owner isissues theraises serious constitutionalotherwise
withoutto services compensation.supplyrequired

tenant at suffer-the was aThe court states that occupant
89 (1881),But Weeks v. 61 N.H.5.ance after Sly,February

a tenant at suffer-was or at mostthat she astates trespasser
andadifference there is betweenWhateverance. trespasser

inno thesufferance she hada tenant at premisesrights
them. Weeks v. Sterlinghad no to Sly supra;and right occupy

Swett, N.H.Warden, v.51 N.H. 22(1871);v. 217 Whitney
10 (1850).

RSA ch.underIt is time to obtain possessionconsuming
540, be obtained.canand weeks beforemay possessionelapse

the will beUnder decision owner required duringtoday’s
under of criminal tothis timeall prosecution purchasepain

anheat and and water for who has nohot cold occupant
to remain in hisright premises.legal

ofWe concerned however with the meansare not regaining
occu-and thewhich is a matter between the ownerpossession
issuehere with the narrowWe are concerned solelypant.

whether an owner can be held liable forof violatingcriminally
the here involved for toordinance failinghousing provide
services a time when noa tenancy longerduring relationship

meet allThere is no claim that the did notexists. premises
“at the of thethe of the ordinancerequirements inception
term” of therental” the entireand tenancy.“during

Kline v. Burns ofIt was after the terminationsupra. only
the under after the hadRSA and540:2tenancy occupant

free 18continued to the for thereafterdaysoccupy premises
the heatthat defendant decided not furnish at itsto expense

Iwater to the hold that theand wouldpremises.supply
its terms not toordinance own does this situation.by apply

conclude, therefore,I under facts inthat the undisputed
case, the should bethis motion to dismiss granted.


