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Duncan, from de-under RSA 36:34These three appealsJ.
of the of the of Nashuacisions Board City denyingPlanning

forunder theRSA 36:19-aof siteapproval developmentplans
of on were con-Amhersttracts Street for nonresidential uses

court,forsolidated in this identicaland presentargument
theissues with to the of boardplanningrespect authority

under RSA ch. 36 and the theordinances of city.
The thetracts in are situated northwest of cityquestion

center and of the traffic between the Everettinterchange
101-Aand Street which of routeAmherst isturnpike part

and a main to Milford.highway
The Leda Lanes Inc. to bowl-seeksplaintiff Realty, enlarge

Street,at 340 Amherst an addition to aning alleys by existing
The toseeksAssociates enlargeplaintiffbuilding. Turnpike

a atstore CenterRich’s 255Shoppingbuilding occupied by
4,a held on 1971,Street. AtAmherst Novemberhearing

both were denied the boardapplications by planning pur-
suant to a at that of the board. Denialpolicy adopted meeting
of the Associates was reaffirmed at aTurnpike plan rehearing

2,on December 1971.
The Lehoullier and San Remoplaintiffs Realty Corpora-

tion are owner and alessee of tractrespectively situated mid-
between the other twoway seek to erectproperties. They

a restaurant an McDonald’sbuilding, adjoining existing
restaurant. Their was denied the board onapplication by

18, 1971,November to the onpursuant policy adopted
4,November 1971.

The minutes of the of the board held on Novembermeeting
4, 1971, record the action: “There was considerablefollowing
discussion Board members about the ever-by Planning

traffic Amherst Street. Theincreasing problems along ability
of Amherst toStreet tocontinue the trafficcarry increasing

eachgenerated additional or ofby development expansion
business was In membersexisting questioned. particular,

noted the in movements acrossdifficulty left-turningmaking
traffic.

“It feltwas ifthat the Board continues to siteapprove
area,for this itplans would become difficultincreasingly

to the Street,TOPICS forimplement Amherst orproposal
other alternative Theany staff indicated that trafficplan.

area,counts are taken in this and thatbeing approximately
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26,000 on anin the area of Rich’sStreetcars use Amherst
thementionedThe staff(24-hourweekday period).average

commercialof several additional developmentsprobability
weeksin the next fewsite alongseeking plan approval

Amherst Street.
discussion, amadeMr. Kudzmaof the above“In light

motion, BoardMr. that theseconded Planningby Spaloss,
futureof alonga developmentrestrictingadopt policy

sitewhich non-residentialStreet planAmherst requires
tois toBoard. Thisof the applypolicyPlanningapproval

Thorn-andthe F.E. EverettAmherst Street between Turnpike
1, 1973. Thiseffect untilton Road and will be in January

trafficof the severeaction been taken becausehas problems
andAmherst Streetoffrom the developmentrapidresulting

executein which to andthe with timewill developCityprovide
Thetheto accommodatetraffic growth.plansimprovement

whichthewill work with State Highway Department,City
ofStreet northwesthas over Amherst Airportjurisdiction

Road, traffic solutionin at a satisfactorymutallyarriving
26,000 vehiclestheto accommodate utilizingapproximately

—carried 6 0.”The motionStreet eachAmherst day.
The were heard the Courtappeals by Superior (Loughlin,
andJ.) and in were made in eachfindings rulings writing

3, 1972,case. On the court thereversed decisionFebruary
of the case, 7, 1972,board in each and onplanning April
clarified its orders that the site shouldby ordering plans
be in each case. The of theapproved defendantsexceptions

orders,to the and of the trial court werefindings rulings
reserved and transferred theby justice.presiding

We with the contentions of the that inagree plaintiffs deny-
their severaling theto whichapplications pursuant policy

the board 4, 1971,to on November itpurported adopt
exceeded However,its since the haveauthority. applications
not been board,determined their the wemeritsupon by
overrule the order of the trial court that the applications
should be and remand the to thecasesgranted, planning
board for action not inconsistent with this opinion.

The of the board derives from the boardauthority planning
statute 1935,enacted in ordi-originally supplemented by
nances of the enacted thereto. Thecity pursuant legislative
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act forprovided boards,the whoseestablishment of planning
it should beduty to devise a master for the developmentplan

of the with officialto establish ancommunity, mapauthority
of the (RSA for of36:10) themunicipality showingpurpose
its (s. 13).recommendations for such offi-development Upon
cial record,this oladoption a thebecomes purposepublic
which “shall be to aid in thethe boardsolely perfor-planning
mance of its duties.” S. 15.

The statute further the councilauthorizes tocity empower
board,the after the board a streethas majoradopted plan,

to of areas othercertify plats particular showing among
the therecommendations of board as to thethings, planned

streets,of futurelines or orstreet widenings narrowings.
S. 16. The council then establish an officialcity may map

the oflocations streets of orallshowing existing any part
of the (s. 17) which can be thereafter amendedmunicipality
or the council after referral to thechanged only by planning

recommendations,board for its notice to interested parties,
and a S. 18.public hearing.

are to authorizeAdditionally municipalities empowered
toboards orplanning approve disapprove proposed plats

subdivisions, thereof,of and or thestreets afterwidening
have been the boardregulations adopted by following publi-

cation thereof 19-23;and thereon. Ss. Blevenspublic hearing
Manchester, 284,v. 103 N.H. 170 (1961).A.2d 121 amend-By

ment of the in 1965statute was also made whichprovision by
could authorize boards sub-municipalities planning having

division to or siteregulations, “approve, disapprove plans
for the of fortracts nonresidential whetherusesdevelopment
or not such includes a orsubdivision re-development
subdivision of the 36:19-a,site.” RSA 1965,Laws 260:3. The
action of the Board of Nashua in the casesPlanning pending
was taken under this of the statute.provision

Ordinances,Section of the3962 Nashua after referring
to RSA 36:19-a as the ofsource its contains theauthority,

“The Board will take into considerationfollowing provisions:
the effect of the health,as it torelatesproposed development

nuisance, values, aesthetics, and traffic condi-safety, property
tions.

“The of this section to . . .is insure thatprimary purpose
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adequate. meansproposed development plansall site .. show
(1) (2)run-off;of vehicularhandling water on-sitestorm
egressand in to traffic move-ingress movements relation

(3)streets; adequatethealong abuttingments and off-street
parking and loading facilities.”

addition, majorIn con-specifiesthe that the threesection
forin the basis deter-cerns listed the “shall serve assection

.. ..”planaacceptability proposedthe of sitemining
drawn, powernocurrent boardAs our statute isplanning

ofdevelopmenton non-to declare a blanket moratorium the
ofcompletion planningtracts of streetpendingresidential

the boardcan be RSA 36:16 authorizeschanges implied.
streets,inchangesan area recommendedplat showingto

become effectiveplanbut the amendment of an official can
council, publicaof notice andonly by cityaction the after

ofadoption suchhearing. AssumingRSA effective36:18.
amendment, ofprojected existingthe alterationshowingan

streets, topositionthe would be in aboard thenplanning
which woulddeny applications plansfor ofapproval site

with the official city plan.conflict amended
ofin the absenceThe inference from the statute thatis

thestatutory procedures respectwith with tocompliance the
streets, to be con-authorityrelocation of of the board isthe

map showingto with the officialregulationfined consistent
widening. RSAprojectedtoexisting regardstreets without

223,Coles, 8936:17; Co. v.see Dev. 10 A.2dMagnolia N.J.
578, 587,(1952); Rev.,Bd. 103 R.I.664 v.Jeffrey Platting of

(1968);731, Westwood Estates v.Forest737239 A.2d Village
700,424,S. 297 N.Y.S.2d23 244 N.E.2dN.Y.2dNyack,of

(1969).129
statute, of thelight enablingIn the of 3962the section

theto limit boardinterpretedNashua Ordinance must be
toto control of “in relation trafficonsite vehicular access

streets”,along ingressthe so as to suitableabutting provide
egress publicand from See3 Ander-existingand to the street.

(1968).son, s.ZoningAmerican of 19.36Law
amay developerserve to promptPractical considerations

may result bothto take into account the economic whichloss
out withplansto if are carriedcommunity,to him and the

that aonly. prospectThereference to conditionsexisting
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futurebe rendered bymay impracticabledevelopment
eminentofof thethe exercise powerschanges, through

domain, ofor alterationwell counsel voluntary delaymay
theplanned developer.development by

of interimfor the establishmentStatutory provisions
thosethanmore extensivecontrols which aredevelopment

asofficialafforded amendment of an pro­city maponly by
36, andvided ch. in otherRSA exist some jurisdictions,by

Freilich,be tool of Seeconsidered a usefulmay planning.
forInterim Controls: Essential Tools Imple­Development

Plann­36 of UrbanFlexible and Zoning,menting Planning J.
Anderson,1alsoSee American Law of65 (1971). Zoninging

however,36:18,s. 5.15 RSA(1968). asExcept byprovided
here,that circum­tool not and in theis availablepresently

thenot utilizedstances disclosed the record could be byby
4,Nashua Board on November 1971Planning Lordship Park

Ass’n 89-90,v. Board 84, 75137 Conn.Zoning Appeals,of
379, of381 could statement(1950).A.2d Nor the policy

board.then of theas a subdivisionadopted qualify regulation
RSA 36:21-22.

vacated, theare andthe of the boardordersAccordingly,
board,for thecases are remanded further beforeproceedings
stated,in ofthe this For reasonslight opinion. previously

the isorder of the court the bethat applications granted
vacated.

overruledexceptionsDefendant’s
in and insustainedpart part;

remanded.

All concurred.


