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Merrimack,
No. 6369.

Supry v.E. Beatric E.Richard Bolduc

24, 1972.July

brief,& W. H. DalePerkins and Townley-Tilson, byDouglas
thefor plaintiff.

brief, for& GilbertSanders and Upton, byUpton, Upton J.
the defendant.
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Kenison, defen-The for decision whetherisquestionC.J.
dant is entitled to the in an actionof anyprotection privilege
for atslander based made directedremarks herupon by
the aplaintiff requestduring public hearing upon plaintiff’s
for a variance.zoning

The wascase transferred to this court an agreedupon
1970,statement of facts. indicate that inThey September,

the E.Richard to theplaintiff, Supry, applied building inspec-
tor of the of Concord for to erect aacity zoning permit
concrete The was denied and sub-garage. application

referred to ofthe Concord Boardsequently Adjust-Zoning
ment for a on whether the termsa variance fromhearing
of the beordinance should issued.

The ofboard a on theheldadjustment public hearing
October,in 1970. The and tes-question plaintiff appeared

defendant,tified in favor of his for a variance. Thepetition
Bolduc,Beatrice an owner of adjoining property, appeared

and in to the Herspoke opposition petition. testimony, given
oath, recorded, transcribed,under ofwas and made a part

deliberation,the here.record transferred After the zoning
board of deniedadjustment plaintiff’s petition.

Thereafter, commenced this suit thethatplaintiff alleging
defendant had slandered him at the Defen-public hearing.
dant filed a motion to herdismiss that remarksclaiming

the were made a orconcerning plaintiff during judicial quasi-
wereand thereforejudicial proceeding absolutely privileged.

The of was and transferredreservedquestion byprivilege
decision,the Court ourFor of(Dunfey, J.).Superior purposes

we treat all facts the theandproperly pleaded by plaintiff
reasonable inferences therefrom as true and themconstrue
most to thefavorably plaintiff.

boards and are created thecommissionsZoning by legisla-
ture as a of an administrativepart organization designed

rules,to ofeffect flexible application zoning regulations
and restrictions. are administrativeThey powerdelegated
with to andvariances usesrespect permits, nonconforming
in order to a forum to individual ownersprovide property

law,and to voice the and ofothers con itspro zoning applica-
tion and administration. “Boards of adjustment, ap-zoning

or administrative,review and the like arepeals discretionary,
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8Anonlegislative agencies.”and bodies andfact-finding
(196525.229,s. at 125Municipal CorporationsMcQuillin,

vol.) omitted).(footnotes quasi-theyrev. That exercisemay
functions, to theirjudicial powers and duties as concomitant

25.230;accepted. Id. s.authoritydelegated generallyseems
Still,(1956). ofAnnot., elementsmany45 A.L.R.2d 1296

to thejudicial safeguardstrue which affordproceedinga
requiredparta of theparticipants therein are not made

andprocedure held before such boardshearingsat
Davis, 8.03,1 atSee Administrative Law s. 520commissions.

(1958). Goldman, (Sup.v. 117 867Ellish N.Y.S.2dCompare
1945);(2d1952), 149 Cir.Bleeckerv.Ct. with F.2d 770Drury,
trans-admissibilitysee RSA of evidence(providing for31:82

adjustment to trialappealferred board onzoningfrom of
toif offeredcourt evidence would be inadmissiblethough

evi-ofapplicationto of rulessaid court in first instance due
dence).

thatsupportWe for defendant’s contentionmeagerfind
adjustmentzoningher made before the board ofremarks

3privilege.of an absoluteprotectionwere entitled to the
(1968);Anderson, s.ZoningAmerican Law of 16.29 cf.J.D.

Isaacs, 122, 168Super.Construction v. 95 230 A.2dCorp. N.J.
(1967), (1968).263,rev’don other 51 657239 A.2dgrounds, N.J.

soughtprivateNor do we feel the or interestspublicthat
held the allow­by public hearings priorto be toeffectuated

thatpetitionance or of a for a variance dictate suchrefusal
The theimmunitytotal obtain. occasion determinesshould

(Restatement ofanyifscope of the privilege,existence and
5.21,(1); 1 ss.Harper5. Law of TortsTorts 619 & James,

(1956)),419, 5.25, availabilitythe of an absoluteat at 437 and
where theprivilege be reserved for those situationsmust

com­vital that it mandatespublic apparentinterest is so and
a defen­without intoplete expression inquiryfreedom of

(4th114,Prosser, et5. 776See Torts atdant’s motives. seq.
•1971). interestItisthejudgmentofthiscourtthatno suched.

case.presented by thisis
here, however, andcertain relationspresentThere are

personsprotection fordegreewhich warrant a ofconditions
circumstances,which, but for thesein conductengaging

defendant, adjoin-theonlybe Not does as anwould tortious.
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oflandowner, in theinterestahave protectionprivateing
advance, thefurthersbut alsoto she recognizedher property

mat­ofdiscussionin zoninginterest openencouragingpublic
wouldShethatforters at purpose.hearings designedpublic

conditionalathe affordedthen to bybe entitled immunity
dictatesof occasionthiswe believe the naturewhichprivilege,

However,619 (1).of Torts s.Restatementshould apply.
of this caseunder the factswill attachwhether the privilege

that defendant’saa determinationwill jurybydepend upon
for ain faithwere “made purpose,remarks justifiablegood

ofbelief, [their]founded on reasonablewith aand grounds,
accord,211, 217Concord, (1868);48.’’Palmer v. N.H.truth ...

215, v.689 (1909);A.Hutchins v. 75 N.H. 72Page, Jones
830,379, 381-82,Walsh, (1966);832107 N.H. A.2d222

1Restatement, &s. 619 (2); suprasee James,supra Harper
remand5.29, 463. The for determinations. at uponquestion

aconstitutesdefendant’swhether thebecomes language
of theor abuse of the occasionuse an hearingpublicproper

ofConcord Boardbefore the Adjustment.Zoning

Remanded.

All concurred.


