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Grafton,
6316.No.

byCorbeil,Thomas his next friend and
father, E. CorbeilJoseph

v.

Daniel S. Rouslin.

E. v.Corbeil Same.Joseph

31, 1972.July

David B. brief and for theShepatin, by orally, plaintiffs.

Lord, Martin & DavidNighswander, (Mr.KillKelley J.
thefor defendant.KillKelley orally)

Lampron, Corbeil,Action on behalf of Thomas a minorJ.
7 of to recover for insufferedyears age, injuriespersonal
an inaccident North Woodstock onautomobile-pedestrian

26, Corbeil, father,1967. his toalsoJoseph soughtJune
recover for and other losses from theexpenses resulting

to view,his son. Trial with a inresulted ainjury by jury,
verdict for the defendant. were reservedPlaintiffs’ exceptions
and transferred Johnson,by J.
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briefed and theonly exception argued byThe plaintiffs
jurythe onto the of the trial court torelates instructions

minor Con-required plaintiff.the standard of care of the
the onsequently only appeal.this is issue this

lived with mother in North Wood-Thomas his father and
accompaniedOn the of the accident he left homedaystock.

center ofby proceededan older and to the businesssister
toy in one ofthe town. He became in a certaininterested

he couldthe and to return home to see ifstores wanted
Hecrossingit. Main Street.purchase This necessitated his

It was thenpermission goreceived to home from his sister.
in claim that Thomasabout 3:45 the afternoon. Plaintiffs

ofhit in the centerwhile within a marked crosswalk was
bythe the front of car. The defendantstreet defendant’s

darted betweenand his maintained thatwitnesses Thomas
whereinto the of the car in an areaparkedtwo cars side

a broken leg.there was no Thomas sufferedcrosswalk.
6 torequest pertainedPlaintiffs’ for instruction No.

incontributory partThomas’ It read as follows:negligence.
... with con-chargeable“In whether Thomas isdetermining

subjectthat he istributory negligence, you are instructed
of the circum-to the rule of conduct in view allreasonable

stances, mentalbut be made for his state ofallowance must
he notdevelopment, experience age charge-lackof and and is

the of an adult.”degreeable with same care as
theinstructedchargeThe trial court in the course of its

if therejury determiningthe to be inthat standard used
failed to use theperson-haswas whether thenegligence is

person average pru-that a ofordinary and reasonable care
circum-dence would under the or similarhave used same

jury follows:The court further instructed the asstances.
to extent. You takeonly“Now for a child this is varied this

child, be theyou saythe child as a and what.would standard
thisof care for child. You do not measureseven-year-olda

againstthe world orplaintiff negligence againstin terms of his
adults, other seven-you young againstbut this manmeasure

averagewhich anhe used the careyear-olds, you say:and Has
thewould have used under sameprudent seven-year-old

with counsel atconferringor Aftersimilar circumstances.”
chargein an additionalthe end of the the courtcharge,
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“to make it he had saidclear” whatrepeated substantially
on the standard of care which Thomas’ conductpreviously by

towas be measured.
Plaintiffs’ whichreflected the lawrequest substantially pre­

vails in this State and in other Charbonneaumany jurisdictions.
Evans,501,v. 84 N.H. 153 A. 457 Daniels v.(1931);MacRury,

407, Crosietier,408, 63,107 N.H. 64 Hamel v.(1966);224 A.2d
143,505, 506-07, Prosser,109 (1969);N.H. 145256 A.2d

32,Law of The trial courtTorts. s. at 154-57 ed.(4th 1971).
could the in or similarhave the sameproperly charged jury

it was not to do solanguage although compelled provided
the v.was to cover the issue. Sigelcharge given adequate

R.R., 794,Boston & 8,Maine 29, 810107 N.H. 216 A.2d
304,Drew, 91, 94,Caldwell v. 109 N.H. A.2d(1966); 243

307 (1968).
In their the of the trial court wascontention that charge

on thaterroneous and testimonyprejudicial, plaintiffs rely
theseThomas an child. maintain thatwas impulsive They

theoncharacteristics have influenced his actions daymight
seven-of the accident in a manner other than the average

evidenceOn the other there waswould react. handyear-old
on histhat Thomas had crossed this same street frequently

be foundto In he couldand from school. thisway respect
to have more andhad experienceconsiderably knowledge
in thethis Main Street than would have averagecrossing

thewere beforeThese factors juryseven-year-old. varying
to be the courtconsidered in the setstandard byupapplying
in its “the whichcare an prudentaveragecharge, namely

or similarwould used under the samehaveseven-year-old
circumstances.”

While the trial court’s and chargessupplementalcharge
withhave if in accordancebeen clearer plaintiffs’might given

6,No. we in view of the minor’scannot knowledgerequest say
theand with thatthis chargeexperience crossingparticular

cir-under thewas or to theinadequate prejudicial plaintiffs
cumstances of this case.

theJudgment defendant.for

All concurred.


