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Rockingham,
No. 6041.

Evangeline Hession

v.

AcademyPhillips ExeterTrustees

v.T. Hession Same.Francis

29, 1972.September

(Mr.P. BlanchardPowell & McGuirk and RaymondFlynn,
orally) plaintiffs.theBlanchard for

Sheehan, & Green E. Paul (Mr.Bass and KellyKellyPhinney,
orally) the defendants.for

Grimes, in boththe defendantsHession suedEvangelineJ.
to for illnessseeking damagesrecoverassumpsittort and

con-by consumption allegedofto have been causedclaimed
Inn onthefood a buffet table at Exeterfromtaminated

8, in tortaction isHer husband’sSeptemberor about 1962.
juryTheconsortium.and loss ofconsequential damagesfor

all and alldefendants on claimsverdicts for thereturned
were trans-exceptionsby plaintiffs’lawquestions of raised

Grant,byferred J.



309

the food wasno evidence thatdirectPlaintiffs presented
evidencerelied the circumstantialcontaminated but upon

of theoutof and that five othersMrs. Hession’s illness thirty
illat she werethe attended following consumptionparty

of the food.
that, absent direct evidencecourt theThe jurycharged

contamination, to theirsustainof the may attempt“plaintiffs
that otherthem evidenceburden unwholesome byby proving

effects,similar ill butthe food sufferedsameeatingpeople
toin be evidence showthere must somethis tendingregard

thatwas similar to of thethe illness othersthat suffered by
kind, is,inplaintiff someandorigin degree.....That

consideration, theevidence that take intoyou namely,may
were,sick, if thatto which were findextent others theyyou

inwhat and what fashion.”and to degree
to the theAt a conference in chambers settle on charge,

defendants’ No.stated that he wouldtrial requestgivejudge
19, there be evidence towhich “In this mustread: regard,

thatthe others was similar toshow that illness suffered by
kind,Hession, inin inof the Mrs. origin, degree,plaintiff,

It that the court thisand in gavebacteriology.” appears
for the wordsalmost word for word omittingexceptrequest

court that“and in When the stated requestbacteriology.”
in no that19 would indicatedNo. be plaintiffs waygiven,

there was any objection.
counsel,the one ofAt the conclusion of charge, plaintiffs’

“and the otherafter another stated:point, thing,mentioning
sick, I don’t think that we toon other havepeople being

added).it was the same Othershow that to (Emphasisdegree.”
for the then raised a on anothercounsel questionplaintiffs

the theand that of about whichsubject part charge plaintiffs
now not mentionedwascomplain again.

It our from the entire record before us thatis opinion
failed the to theto call trial court’s attentionplaintiffs question

now After that defen-are clearly announcingthey advancing.
19 would and nodants’ No. be hearingrequest given protest

time, tothat the trial court was entitledfrom atplaintiffs
tothat there was no the words “similarassume objection

. that. . Counsel’s statement the charge,degree.” following
he think had to it was to the samedidn’t “showthey degree”
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could under these be found to havecircumstanceshardly
to the court a the actu-conveyed complaint against language

Manchester,Barton v.the court. See 110 N.H.usedally by
494, (1970).612272 A.2d

In event we hold that the did not containany charge pre-
it trueerror. is that were notjudicial Although plaintiffs

to that others the ill-showrequired experienced prolonged
ness with to whichits various similar thatcomplications

Hession,with we do not thinkMrs. that thedeveloped charge
taken a whole would the that Theas jurygive impression.

thesentence of that of abovelast part charge quoted clearly
and inindicates that “what what fashion” wereothersdegree

sick evidence which the inwas some could considerjury
whether the food thatwas contaminated anddetermining

the aof was factor to consider insimilarity merelydegree
whether the food was a common cause.deciding

theJudgment for defendants.

All concurred.
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