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Merrimack,
No. 6303.

CompanyMutual InsuranceMerchants

v.

Service,Transformer Inc.

3,November 1972.

Sheehan, Richards,H.& ThomasBass Green andPhinney,
brief, for theby plaintiff.

Hall, Anderson, brief,Morse, the& for defen-byGallagher
dant.

Lampron, under RSAPetition Merchantsby plaintiffJ.
duties, andfor of thea491:22 declaratory judgment rights,

of the under an automobile liability policyobligations parties
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Chev-1962Transformer’sit defendantissued by covering
rolet truck.

truck,27, 1962, thiswasOn October defendant using
to cleansewith and oilloaded filters equipment,purification

on alocatedthe oil in certain transformers plantpumping
Frazer, At aboutMontana.nearof the Governmentsubstation

Oil Com-WestlandP.M. on that a truck owned6:00 byday
theof withMontana was purifi-pany propane gasfilling
There wasvehicle.cation tank of Transformer’sequipment

towhich causedand a firean damageexplosion resulting
substation,vehicle, and toof thetoTransformer’s portions

in theWestlandsuedrented truck. Transformera pickup
inter-MerchantsandCourt of MontanaUnited States District

under itsto Transformervened to recover madepayments
set-the action wasof trialcollision After several dayspolicy.

underThe Governmentwithtled all theby parties prejudice.
$3,498withheldTransformerclause A-6 of its contract with
There-fire.result of theof as ain sufferedpayment damages

amountto recover thisMerchantsafter Transformer sued
forfiled thisMerchants declaratorypetitionwhereupon

judgment.
trans-were reserved andThe theissues raised by petition

on anferred in the form of J.,Flynn, agreedbyquestions
of facts.statement

iswhetherThe isfirst transferred coveragequestion
Merchantscertain in theexcluded clauses especiallypolicy,by

the insuredto assumedexclusion (b) by“liabilitypertaining
which(f)and exclusioncontract orunder any agreement”

of the insured.”to “in chargeapplies property
theandTransformerA-6 of the contract betweenClause

Theof contractor.Government provided: “Responsibility
ofthe hisbe forcontractor shall employeessafetyresponsible
and shallthemfor or doneand protectbyany damageinjury

Thetherefrom.the Government from claims resultingany
allownmake at hiscontractor shall damageexpensegood

underfrom histo Government operationsproperty resulting
ofcontract, the fault oror fromthis negligenceresulting

of hisany employees.”
ontoMerchantsthe of itsterms payagreedBy policy

the insuredwhich“all sumsbehalf of its insured Transformer
becauseto asbecomeshall pay damageslegally obligated
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property.”to or of Theinjury purposeof destruction of
(b) liabilityto limit the insurer’s toexclusion is that which

byon all insureds alike otherimposes excludingthe law risks
the might bywhich insured assume contract or agreement.

(1972);1.11,1 Law of ss.Long, Liability Insurance 1.12
(1959).1122,Annot. 63 A.L.R.2d 1123

Waumbec, 200,In Cas. Co. v. N.H.102 152 A.2dMaryland
(1959),619 relied on by plaintiff,the the insured had con-

tracted to maintain to the thirdprotect partyinsurance
Waumbec from claims from work on thatarising party’sits
premises. This constituted an obligation and ofrisk outside
the liability negligencefor which the law onimposewould
the insured. On these it properlyfacts was decided that an

in the general liability policyexclusion which identicalwas
to the exclusion in the policy any recoveryMerchants barred

liability.for that assumed
Since we are bound to the would “ainterpret policy as

insured,”personreasonable in the theposition of Peerless
76, 79, 444,Co.Insurance v. 105 N.H. 447193 A.2dClough,

(1963), we cannot adopt Merchants’ construction that this
precluded any coverageexclusion Transformer from for

losses occasioned by its U.S.F.&G. v.negligence. Virginia
(4th 1954);Co., Couch,109213 Cir. InsuranceF.2d 12Eng.

(1964);s. 44.448 see Mut. Co. v. Pound2d Lumbermen’s Cas.
(2d 1966).430 Cir. We hold that exclusion362 F.2dRidge,

(b) would not remove the theliability coverage policyof as
to damage bycaused to the of the Governmentsubstation
the questionfire in if it theresulted from onnegligence

Transformer,ofpart whichliabilityas this is the for
agreed provideMerchants to Thecoverage. agreed statement

of facts throws no thelight upon question neglig­of whether
ence parton the of toTransformer or contributedcaused

the explosioncause and In the Montanaresulting damage.
proceedings Transformer and each claimed thatWestland

settled,the other negligent. partieswas The of the wereclaims
and the order of “with to theprejudicedismissal was as

partyparties, each to Thebear his own costs of suit herein.”
not a the whether Tparty.Government was Thus issue of rans­

the to the Governmentnegligence damageformer’s caused
theadjudicated so far as record before ushas never been

reveals.
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not forthat it liable thisalso contends isMerchants damage
it was insubstation becauseto the Government’s property

to exclusion This(f).the insured and thusof subjectcharge
that,be where theheld the rule tocourt has general property

incidental to the whichis merely property upondamaged
insured,the thework isthe by propertybeing performed

not in the control of the insured within the mean­isdamaged
Co.Ins.&c.clause.of such an exclusioning Newfoundland

425, 427, 480,Kamieniecki, 188 (1963);104 N.H.v. A.2d 482
Co., 27,111Ins. N.H. (1971);Mead v. Travelers 274 A.2d 792

Crude, Inc.,see 584National U. Co. 433Ins. v. Inland F.2d
1245,Annots.,1970); (1958);Cir.(10th 62 A.L.R.2d 1248

515 Since the statement of(1966).10 A.L.R.3d factsagreed
thewould not a that substation itself wassupport finding

necessaryof orunder the Transformer was asupervision
would(f)exclusionelement of the work it towas perform,

Care,The Control Exclusionnot Ramsey, Custody,apply.
Policies, (1958).of Insurance Ins. Counsel25 288Liability J.

“No”,1the to theIt follows that answer No. isquestion
clauses in the do not remove Merchant’sexclusionary policy

offor caused to the substation theliability coverage damage
27, 1962, ifthe fire of October it resultedGovernment by

from Transformer’s negligence.
The whether conditionsecond transferred is 7question

of the action Transformerprevents any by againstpolicy
the Government withheld the cost ofMerchants because

of the fire from due Transformerrepair damage payments
under their contract.

Condition 7 in liereads as follows: “No action shallpart
the . . until the amount of the insured’scompany.against

determined eitherto shall have beenobligation pay finally
actual trial or writtenthe insured after byby judgment against

insured,the the and theof claimant company.”agreement
the from collusiveThis clause is intended to insurerprotect

unnecessary byor theor settlements insuredoverly generous
at the v. Hart­of the See DeLuxe Motorinsurer.expense Stages

Co.,Acc. & 141188,Ind. 88 Ill. N.E.2d2322dApp.ford
An actual trial on the or with(1967). merits a settlement

the consent of the is to meet this conditioninsurer required
in the Duboisabsence of waiver or the insurer.estoppel by

Pouliot, 78,v. 97 N.H. 81 305 Law(1951);A.2d 2 Long,
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(1972). liabilityLiabilityof s. A denial of allInsurance 20.02
Albertby inoperative.the can render this conditioninsurer

Co., 20,144v. Maine & Me. 64 A.2d 27CasualtyBonding
(1964);(1949); Couch, 51.65,14 51.66see ss.Insurance 2d

(1956).Annot., 694,49 744A.L.R.2d
The facts state that Transformer sued Westlandagreed

action;Montana; intervened in theOil in that Merchants
that, trial, thedays partiesand after of the settledseveral

topartywith The Government not aprejudice.action was
to indicatenothingthe action. The containsrecord before us

hasthat to the Governmentobligation payTransformer’s
theagainstfinally by judgment“been determined either

Itwrittenby agreement....”insured after actual trial or
“Yes,”the until suchquestionfollowsthat second is answered

time been with.policy compliedas condition 7 of the has
Dubois v. Pouliot supra.

question (supp.) appliesThe third whether RSAis 491:22-a
20, 1969,adoptedto the action.pending This section June

255),(Laws 1969,19,effective 1969 Ch. reads asAugust
[for declaratory judgment]“In . toany petition..follows:

thecoverage liability policy,determine the of a insurance
uponburden of the be theproof concerning coverage shall

whether he the or the claim-petitioninsurer or not institutes
there-petition.”ant the the Priorasserting coverage institutes

jurisdictionthe in that into law was well established this
coveragea of restedproceeding establishingsuch the burden

Co., 93, 163on the insured. v. 86 N.H.IndemnityRaymond
(1932);A. Mut. Co. v. 106 N.H.713 Hardware Cas. Hopkins,

(1965).412, 213 A.2d 692
27, peti-The fire Theplaceinvolved took October 1962.

9, 1969.Januaryfileddeclaratory judgmenttion for was
19, 1969, theBoth the effective date ofpreceded August

question. agreedsection in The case with the state-reserved
ment of before was datedtransferring questionsfacts the us

10, 1971, ofthe effective dateJuly yearsalmost two after
law.this

bydeclaratory judgmentsfor are means createdPetitions
of at an earlierlegislature determining rights partiesthe for

Keene,v. 85would be otherwise. Faulknerpossibledate than
(1931). they147, 155 195 asThey generisA. are suiN.H.
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of of both actionssome of the characteristics lawpartake
Liberi,Ins.American Co. v.and equity Employers’proceedings.

480, Am. Declarat-101 N.H. 147 306 2d(1958);A.2d 22 Jur.
We the that RSA5. are of(1965).2 opinionory Judgments

the ofwhich shifts burden491:22-a (supp.), statutorily
insurer,the to his accom-from insuredestablishing coverage

inof thean in theimportant change rights partiesplishes
436,Railroad, 434,87 N.H.See Clark v.such proceedings.

175, 177 We holdA. that RSA 491:22-a(1935).182 (supp.)
toto be intended the beis asinterpreted by legislature applied

to effective datefiled after its statedpetitionsprospectively
19, to1969. the answer transferredof August Consequently

No. 3 is “No.”question

Remanded.

All concurred.

Hillsborough,
No. 6307.

TwentyHurley Other PlaintiffsDavid andJ.
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Corporation.andTown OF Hudson Sunland

3,November 1972.


