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Merrimack,
6314.No.

Hyman a.& W. Davis &a. NormanSimon and

v.

SavingsHampshire BankNew

Gill,Charles Intervenor.

3,November 1972.

Branch, theD. forRobert brief and orally, plaintiffs.by

Hollis, C. Ransmeier (Mr.Soden andSulloway, Godfrey John
the defendant.Ransmeier fororally)

Reno, intervenor,the filed no brief.Orr and for

Duncan, The seek this bill inplaintiffs by equityJ.
from foreclosurethe defendant bankto andrestrain enjoin

20, 1965, the intervenorto it onof a byMaymortgage given
$20,000.Gill, loan ofto a constructiona securedeveloper,

1967, andand Nurse assumedIn the SimonMay plaintiffs
of ato the conveyance portionpay uponagreed mortgage

wife wereto them. and hisof the Simonmortgaged premises
seal,bank,the underwithboundalso by separate agreement

if hadthe note “as asto [they] signedfullypay mortgage
[it]”.
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1970,In the Davis tothemselvesplaintiffs obligated pay
the to the bank virtue of a deed to them frommortgage by
Simon and Nurse of a still of thesmaller portion mortgaged

The same also bound them to apremises. conveyance pay
to the intervenor Gill which was bothmortgage subsequent

to whichthe is the of this suit and a secondmortgage subject
to the bank the intervenor Gill later assumedmortgage by

30, 1970,the Simon and OnNurse.by plaintiffs January
the bank made demand for in full on Gill and Simonpayment

Nurse,and and notified ofDavis the demand.
The Court transferred withoutSuperior {Flynn, J.) ruling,

facts,the and an of thestatementupon pleadings agreed
sole of whetherissue the be foreclosed inmortgage may
the absence of breach of condition of theany mortgage except

failure, demand,the to the balance of theupon pay unpaid
demand note secured thereby.

The which the bank seeks to foreclose is con-mortgage
ditioned of the borrowed and of “thesumsupon repayment

note or notes . . . to the . .order of the .mortgagor’s payable
Bank, demand,on with interest at the ratepayable monthly

annum,of thereof,”6 cent and renewals in whichper per any
case, with other not hereconditions(assuming compliance

thematerial) deed “shall be void and of nomortgage
effect....” The then “It furtherismortgage provides: agreed
without the the to demandmortgagee waiving right payment
in full at time that One Hundred . . . Dollarsany Forty-Four
be 20, 1965,December topaid monthly beginning apply
first on interest and balance on theof note or notesprincipal
above referred to . . . and that on failure of performance
of of said conditions the debt becomeshallany mortgage

foreclosed,due and and the be underpayable, mortgage may
the of sale.power

note, 20, 1965,the under ofdateSimilarly mortgage May
demand,contains a to ... oncorresponding “promise pay

with interest at 6 cent annumper per payable monthly, giving
the bank the of notethis at time . . .right collecting any

with a “further” “without the bank’stogether agreement,
time,full,the to demand in atwaiving right payment any

that be$144.00 to on andfirst interestpaid monthly apply
balance . .”upon principal..
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heldand the thenotetheboth defendantmortgage byThus
for not of inter-monthly payment onlyprovidebank plainly

the Butof as both theaof noteprincipal.alsoest, partbut
the forprovide, agreementspecifically monthlyand mortgage

waiver of thewithoutmadewas mortgagee’s “rightpayments
note,at time”. Moreoverin full theanydemand paymentto

in the condition ofof which werethe terms incorporated
the bank “the of thistothe right collectingmortgage, gave

time.”note at any
we cannotIn the face of these acceptexplicit agreements,

forcontention that the installmentthe provisionsplaintiffs’
the note from aof the debt converted mortgagepayment

note, in fullso thatnote to an installmentdemand payment
the accelerationundercould be demanded provisionsonly

ofin thethe defaultof monthlypaymentuponmortgage,
installments.

in Merrimacklaid downThe controlledcase is by principles
154, 195 A. 369 (1937).89 N.H.River Sav. Bank v. Higgins,

demand,“on with interestnoteThere a payablemortgage
be acent” was held toat five promisesemi-annually, per

forthwith”, as soona “mature“to creating obligationpay
the fact that semiannualin ofas it is paymentspitegiven”,

The contentionfor.was alsoof interest plaintiffs’provided
“a reason-of thethat the circumstances requiredagreement

matured, towas heldthe notetime to beforeable elapse”
Id.“The form of the note is determinative”.be “unsound”.

157.
not to be consi-note in the case before us isThe mortgage

in addition tonote becausedered less a demand requiringany
interest, theitof alsothe monthlyrequiredmonthly payment

Theof theof installments repeatedprincipal.payment
to demandtheto the bank of paymentreservation right

offor anno roomin full at time leaves interpretationany
toboth thewhich wouldthe transaction paynullify promise

demand, to demandand the reservedon paymentright
wereof thewhether other conditionsof mortgageregardless

to thethe note also reservedor not.breached Significantly,
Thustoa correlativemaker payments”.anticipate“right

ofat theneither was mercyunder their partyagreement
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other,the since each in awas to ownhisposition protect
interest as fluctuations of the market dictate.money might

We find to enforcement of the demandnothing preclude
the 382-A:3-108,of note in RSA whichprovisions relates

to the definition of a instrument. Seeprimarily negotiable
RSA 382-A:3-104(l) (c). Nor are we concerned with RSA

1-208,382-A: since the bank not thedoes accelera-rely upon
tion of the to foreclosure. Asprovisions mortgage support

out,the comments “this section has nostatutory point applica-
tion to demand . . .instruments whose naturevery permits
call at time with or without reason”.any

The that in the intention ofplaintiffs urge determining
the to the consideration should beparties mortgage, given
to the loan,for the whichmortgagor’s application preceded
it and of a construction loansought approval twenty-year

at the rate of month. This documentrepayable $144 per
however, over the of the thatsignature mortgagor, provides
it shall not constitute a contract or on theagreement part

bank;of the that the loan notshall become available “until
all other of the with”;Bank have beenrequirements complied
and that the “that terms of amortizationmortgagor agrees any
or which the Bank will not berepayment may agree upon
deemed to waive of the note.”any provision

the note final,and the inte-Clearly mortgage represent
of the We hold that thegrated agreement parties. unambigu-

ous demand of both instruments becameprovisions binding
in accordance with their terms.

cited Arnott,Cases from other such as v.jurisdictions Trigg
455,Cal.22 712d P.2d 330 Barron v.(1937),App. Boynton,

69,137 Me. 15 191A.2d and allied(1940), cases relying
thereon, were concerned with notes no reservationcontaining
to the of a to demand in full atpayee right payment any
time, and none to the maker of a toright anticipate payment.
The resolved in those cases are not inambiguities present
this Thecase. to be exercised the defendantright sought by

unconscionable,bank bears no ofaura the but inis conformity
with the that funds of bank shallpolicy savings depositors
be invested. Bank v.kept soundly Peterborough Savings King,

206,103 N.H. 168 116 see ch.(1961);A.2d RSA 387.
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isthe defendantnote helddemandof the byPayment
fore-which authorizesof theconditionan mortgage,express

conditions.”of of saidfailure of“on anyclosure performance
isthe foreclosure sale contrarythatThe argumentplaintiffs’

RSA 479:25.becannotto statute accepted.

dissolved;injunctionTemporary
thejudgment defendant.for

dissented;Grimes, concurred.the othersJ.,

con-literaltheGrimes, I cannot acceptJ., dissenting:
andthe bankof this note and byurgedstruction mortgage

the court.byadopted
(RSAreadbewhich mustnote and togetherThe mortgage

are inconsistentthatcontain382-A:3-119) clearly provisions
inconsistencies, however,Theseinstruments.with demand

install-asthe instrumentscan be resolved construingeasily by
event ofin thedemandment on onlypayableobligations

demand.”True, onit isdefault. the note states “payable
execu-A is due andnote on demand uponpayablepayable
home-tion, amaintain an actionand the bank could against

Merrimackthe isowner on the same given.day mortgage
154, 195 A. 369River Sav. Bank v. 89 N.H. (1937);Higgins,

However,Clark, 289, 555 (1905).Newell v. 73 N.H. 61 A.
ofthat “on failurenote and alsothis perfor-providemortgage

mance of said conditions [make monthly payment,any
assessments,insure, taxes, andwater ratesadequately pay

orthe full sumand not waste of thesuffer anypremises]
secured shallthe debtbalance of herebymortgageunpaid

that interest andbecome due andand principalpayable”
monthssevenmonthshall be commencing$144payable per

from date.
andfor a debt both to be dueIt is inconsistent payable

defaultto become due andand uponpayableimmediately
for a mort-in the future. It further inconsistentsome time is

andthe it isactionable without defaultto be day givengage
untilnotto for installmentsalso beginningmonthlyprovide

addition, for renewalslater. In aseven months provision
moreand isofa maturitycontemplates postponement
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to than demanda time a obligation.appropriate obligation
111460 Am.1951);ed.(4thBlack’s Law Dictionary Jur.

Bills 55. 307-08 (1963).2d and Notes
Here, loan for a term offor athere was an application

recommendedThe investment committee20 bank’syears.
note anda for a term of Both theloan 20 mortgageyears.

with aconsistentwhich arefor monthlyprovide payments
demand note doesainstallment debt. Ordinarily,twenty-year
(4 Uniform Lawsfor installmentnot paymentsprovide

Hart,2-108; 1 Willier & Forms andAnnotated ss. Proceedings
note is not ordi­32.14),the U.C.C. 5. and aUnder mortgage

5696-5711s.Modern Formsa note.demand Legalnarily
Nichols,6 of Forms 5. 6.1128 (1959);(1972); LegalCyclopedia

18.40, 18T3, (1962).1 55. 18.45FormsJones, Legal
aI believes homebelieve that a mortgagelayman generally
O’Keefe, How toto be a McMichael andtime obligation.
to a4 isFinance Real Estate (1953). Its personpermitpurpose

of time.to it aa home and for over periodpaypurchase
is inconsis-The claim that the debt duebank’s is immediately

thedefeattent with this and would verygeneral practice
90, 51Goodwin, A. 80496 Me.of the loan. Yates v.purpose

(1901). The in this note andinconsistencies supportmortgage
is a timethe common that a obligation.expectation mortgage

becomewillA who the entirereads that obligationlayman
anddue interestand default and that principalpayable upon

months,inis month sevenat commencing$144payable per
of defaultwould that in the absence onlyreasonably expect

due andeach installment will be monthlymonthly payable
areand that on demandthe for impliedlyprovisions payment

bankI Ie that theconditional default. does not expectupon
immediatethe in of to demandhas the absence defaultright

in full.payment
thenthe courtIf the and whatnote mean says,mortgage

there have for thewould been no need providingprovision
Thedue on default.that the entire becomewouldobligation

however,clause, intothe ownerinclusion of this misleads
in ofthethat he is secure in his home absencebelieving

he at thethat isdefault to find under decisiononly today’s
of bank.themercy
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timenote with a RSAThe is consistent being obligation.
the of the Editorial Board Subcom-As382-A:3-109. report

4,3 5. 3-109 at 110 (1954)mittee on articles and page
is,“There one a differenceremarked: betweensupposes,

note and a note at some future time. Thea demand payable
well to knowwho a note wish whetherlayman signs may

he time or demand Heis should notsigning paper paper.
be to what is a note on demandexpected sign actually payable
when he he a time tothinks has his debt.”specified pay
The course of between the and(thedealing parties payment

of installment and the of tradepayments)acceptance usage
of not forcustom in absence of(the default)calling payment

the note andboth installmentsupport mortgage being obliga-
RSA effect to the intention oftions. 382-A: 1-205. Giving

the both from the and fromitselfparties gleaned language
circumstances,the I would hold the note andsurrounding

in tothis case an installmentmortgage represent obligation.
Heat, Inc., 119,Griswold v. 108 N.H. 183 (1967);229 A.2d

Salmon Falls Co. v. The PortsmouthManufacturing Company,
46 (1865).N.H. 249

Prior when with a havecases similar instrumentpresented
note,construed it to be an theinstallmentuniformly despite

technical that it was “on demand”. Inlanguage payable Trigg
v. Arnott, 455,Cal. 71 330 the(1937),22 2d instru­P.2dApp.
ment forfor “on demand” and alsoprovided payment

of and interest and for the entiremonthly payments principal
note to become due and at the“immediately payable option

court,of the holder” in the event of default. The reversing
court, note,the trial held the instrument was not a demand

but ratherwas an installment note. the note wasAlthough
it “clear” thewas that instrument was toambiguous, only

be aconsidered demand note in the event of default. In
69, 72, 191,Barron v. 137 Me. 15 (1940),193A.2dBoynton,

the instrument for “on demand” and alsoprovided payment
for of and interest. Themonthly payments principal supreme
court, court,the trial theheld instrument was nobreversing

note,a demand but rather anwas installment note. Although
the note was “the intent of the wasambiguous, plain parties
that the makers of this note were to time .. .have and not
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In Collateraldebt on demand.”entireto thebe paycompelled
437, 834Renshaw, 3Mich. N.W.2d301Inc. v.Liquidation,

“on demand”forthe instrument(1942), paymentprovided
interest andandofforand also principalmonthly payments

“due andbetheelection that pay-the holder’sfor obligation
court,Theevent of default.in theable on demand” supreme
not acourt, washeld the instrumentthe trialreversing

Innote.note, an installmentbut was ratherdemand Maffett
115, theEmmons, 557 instrument(1948),v. N.M. 192 P.2d52

forand also“on demand” monthlyfor paymentprovided
heldThe courtinterest.andof supremeprincipalpayments

note, rather anbut wasnot a demandwasthe instrument
note.installment

River Sav­Merrimacklaw ofI the unquestionedfully accept
154, 369 and195 A. (1937),89 N.H.Bank v. Higgins,ings

289, TheClark, 555 instru­(1905).61 A.Newell 73 N.H.v.
Annot.,demand notes.werein casesments those obviously

Bank284, Merrimack River9 In71 s. (1960). SavingsA.L.R.2d
no for installmentwerev. there provisionsHiggins, supra,

inconsis­nor were thereof any provisionspayments principal,
demand; the courtontent with the debt clearlybeing payable

.... to .. theevidencetowas correct not vary“parolpermit
not aBut this isof those notes.settled parollegal import”

case; themselveshere the note andevidence pro­mortgage
well interestof as asvide for installmentsmonthly principal

on demand.with the debtand are inconsistent being payable
intent,construed, with thebe consistentshould parties’They

notes.as installment
toIt is that the monthly paymentsparties agreedargued
to demandthe the“without bank’s paymentwaiving right

asat time.” I would construe that protectingprovisionany
which wouldor conduct on itsthe bank actsany partagainst

the to demandtend to it hadshow relinquished paymentright
Waiver, 1041See atevent of default.in full in the 92 C.J.S.
Here,Bowers, the(1914).Law of Waivers. 1-2(1955); plain-

the has waiveddo not claim banktiffs throughany rights
conduct, rather that the note itsits acts or but by express

accord-and and construedterms is inconsistent ambiguous,
of theintent andto the reasonable expectation partiesing
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addition,an Iis installment note. In find the effect of this
provision provisionto be more than a thenothing allowing

which,bank 1-208,to “accelerate at will” under RSA 382-A:
must be “construed to hemean that shall have the power to
do onlyso if he in good faith believes that the ofprospect pay-
ment performance impaired.”or SeealsoLa Sala v.Americanis

Ass’n, 864, 1113,Sav. & Loan 5 Cal. 3d 489 97 Cal.P.2d
(1971).Rptr. 849 There no here prospectis claim that the

paymentof or performance impaired.was
here,summary,In I find the instruments involved the

equities parties,between these and all relevant prohibitcases
the bank from in offoreclosing mortgagethis the absence
default.

Court,Plaistow District
No. 6321.

ColbyLaces, Footwear,Howard v.Inc. Inc.

Colby Footwear, Laces,v.Inc. Howard Inc.

3,November 1972.

Shute, & Frasier David C. orally) for HowardEngel Engel{Mr.
Laces, Inc.

Fisher, Parsons, Moran & Robert E.and FisherTemple {Mr.
Footwear,Fisher orally) Colbyfor Inc.


