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Court,Concord District
No. 6395.

v. A. Dunsmore.State James

3,November 1972.

V.Rudman, RobertandB.Warren attorney general, Johnson
brief, for the State of NewII, assistant byattorney general,

Hampshire.

brief, forGilbertandSanders Upton, byUptonUpton, J.
the defendant.

Per curiam. The in whether theissues this case are (1)
withoutof a blood testof the resultintroduction in evidence

theand conductedthethe who took samplehaving persons
to con-trial violated hisat the defendant’stest rightpresent

thefrontation, the ofevidence of resultand whether(2)
when, haddefendantadmittedtest was althougherroneously

thatwith RSA 262-A:69-cin accordancebeen noticegiven
of owna hismadehe to have a testhad a by personright

“af-he had beenthatno evidencethere waschoosing,
additional test.”an... toforded an requestopportunity

1971, taken from4, wasbloodaOn sampleSeptember
whileforarrestedhe had beenthe defendant after dt'iving

to RSAof contraryunder the influence liquorintoxicating
he readtaken wasthe wasBefore262-A:62 sample(supp.).

readthen the officerand“Mirandathe so-called warning”
him the statement:to following

“ whilewithbeen arrested and1. You have drivingcharged
influence ofunder the intoxicating beverages.
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urine,or toto of bloodYou submit a test“2. yourmay
choice.a of ourbe conducted by person

urineblood or testthe to have a“3. You also have right
choice.a ofconducted yourby person

ofin revocation“4. the test resultRefusal to maypermit
license, for 90to in stateor drive this days.”your right

of the test wasHe to blood test.then submitted a Report
onreceived the Concord Police Septemberby Department

9, 1971, defendant onand a was received the Sep-copy by
10, 15, 1971,1971. On defendant wastember September

on dated the same anda day pleadedarraigned complaint
21, 1971, and the resultnot He was tried on Octoberguilty.

of the blood admitted in evidence over histest was objection.
nor the one whoNeither the who took theperson sample

witness, evi-made the and there was notest was called as a
that,dence after been the quotedhaving given warnings

above, the defendant an additional test arequested by person
theof his choice. Defendant was found and questionsguilty
of theof law to the admission in evidencerelating report

Matson,were in advanceof the blood test transferred J.,by
of sentencing.

who isRSA that any person262-A:69-k(supp.) provides
on of under the influence ofaarraigned charge driving

court,file notice in within five“shall saidliquorintoxicating
of thethe saiddays immediately receipt by personfollowing

him,toresults of blood alcohol test administered requir-any
the forthe attendance of the who tooking person sample

test,or of the who conducted said or both.said test person
Failure to file notice be deemed a waiver toshall require

trial,the and the official of saidtheir attendance at report
to be deemed con-test issued RSA shall262-A:69-apursuant

the conduct of test.”clusive evidence of and results said
the GovernorThe bill this wasenacting provision signed by

4,5, 1971, on 1971. Neitheron and became effectiveMay July
ofnor his knew of the existence thethe defendant attorney

theand no notice was filed to require presenceprovision
in either the or con-of the involvedpersons taking sample

the test.ducting
issue, claim,The first defendant’s confrontationinvolving

Larochelle,is decided to him State v. N.H.112adversely by
this392, (1972), day.decided
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objectionsbyThe raised defendant’s issecond issue
erroneouslythe of the testwhether evidence of result was

admitted, proofof that the defendant was affordedfor want
request” by personato an additional test“opportunityan

262-A:69-c(2). no evidenceThere wasof his own choice. RSA
Infor therequestthe made a test.anythat defendant such

prevented doingthat he fromabsence of evidence was so
with, thestatutory rightsthat his were interfered State’sor

he was toldby proofthe thatburden of was satisfiedproof
made.he to have the additional testrightthat had the

at thatrequestto the test affordedopportunityThe was
Petkus,more. State v.required nothingThe Seetime. statute

(1970); 594:15, 16,394, RSA110 N.H. A.2d 123269 cf.
given17, of a beprisonernotice of detentionthatrequiring

friend,relative, the andattorney prisoner,or of thatto a
penaltypermitted,times be underat reasonableconferences

of a fine.
We the evidence of the result of the test madehold that

properlythe received.for State was

Remanded.

Grimes dissented.J.,

Grimes, dissenting:J.
disposedI confrontation claim isagree that defendant’s

Larochelle,byof State v. (1972),N.H.112 392 decided
date.this

however,hold, inthe testI would that the result of this
lack of anyofcase was nevertheless inadmissible because

toopportunityevidence defendant afforded anthat was
test of ownrequest by person choosingan a hisadditional

“Beforerequired provides:byas statute. RSA 262-A:69-c
enforcementspecified given,in 69-a is the lawany test section

(1) toperson rightinform the of hisshall arrestedofficer
by personor tests made atest of his owna similarhave choos-

(2) requestto additionalopportunityafford him an suching,
(3)test, consequenceshim of hisand inform of the refusal

officer.the law enforcementpermitto at the direction ofa test
provi-to with thecomplyIf the law officer failsenforcement
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as evidencesection, be inadmissiblethe shallof testsions this
courtofficer andadministrativein before anyany proceeding

state.”of this
officer to doon thesection aThis dutypositiveimposes

andthe testbeforethree things takingequally important
Inif he to suchthe results failsexcludes comply.specifically

theinstances, the State hasbeen held thatit has uniformly
showing compliance. LaFountain, N.H.v. 108of Stateburden

219, Gallant,635 72,State v.(1967);231 A.2d 108 N.H. 227
Scanlon,597 179,A.2d State(1967); v. 110 N.H. 263 A.2d

Traxler,669 (1970); State v. 410,110 N.H. 269 864A.2dcf.
(1970).

officerthethatevidence whateverthere is noIn this case
three require-one of thewith importantequallycomplied

thedefendantof opportun-ments affordingbyadmissibility
in wisdomThe itsto the test.additionality request legislature

be toldnotthat arrestedthe onlypersonexpressly provided
test, butadditionalto have anof histhe officerby right

suchtohim thealso that he “afford requestopportunity
that, thewithoutis oppor-additional test.” This a recognition

test, theto the additional the instruction aboutrequesttunity
failedone Since the Stateto have would be valueless.right

condition ofto introduce evidence that this admissibilityany
with, have been excludedthe evidence shouldwas complied

as the haslegislature expressly provided.


