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limit,had been confined to the the would notstatutory logs
have been above the stakes.

Whether it was causal to load the abovenegligence logs
the stakes was a in theissue case and related toseparate
the of the load not theand RSA 263:61height (VIII)weight.

to the(a) relates of the load and not the Theweight height.
fact that the load would have been lower if it had been lighter

nobears to the of the Thestatute.relationship purposes
Greenlaw,was denied. v. 101 N.H.request properly Davy

134, 135 900 (1957).A.2d

on the verdict.Judgment

All concurred.

Court,Rochester District
No. 6425.

v.State Larochelle.Jon

3,November 1972.
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Rudman,Warren B. Robert V.andattorney general, Johnson
II, for the State.assistant (Mr. orally),attorney general Johnson

defen-& Krans H. Richard Krans for the(Mr. orally)Catalfo
dant.

Griffith, The in wasdefendant this case chargedJ.
thewith a motor vehicle while under influenceoperating

of in violation of RSA 262-A:62intoxicating liquor (supp.).
Trial before the Courtof Rochester DistrictCooper, J.,

inresulted a verdict of The court made writtenguilty. findings
fact, transfer,of of sentencesuspended imposition pending

and reserved and transferred certain of the defen-exceptions
dant.

1, 1972,Defendant awas arrested on StateApril by trooper
who took him the There heto Rochester station. waspolice

the Miranda of underand advised hisgiven warning rights
law,the RSA Defendant choseconsent 262-A:69-c.implied

to have a whichtest was administeredbreathalyzer approx-
aan hour and one half after his arrestimately by trooper

who a certified of a machine. Ais breathalyzer copyoperator
of the results of the test were furnished the defendant upon

theits and he was to at Roches-summonedcompletion appear
7,ter heDistrict Court on On that date1972.April requested
14, 1972,a continuance until to obtain counsel. ThisApril

1972,14,was and he with oncounselgranted appeared April
at which time the held. The of thetrial was breathalyzerreport

intest was introduced evidence without the of thepresence
certified operator.
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The of the allexceptions validitydefendant related to the
and interpretation (supp.)of RSA added Lawsby262-A:69-k
1971, 109:1, 4, 1971,Julyeffective which reads as follows:

AnyTest. whoperson,“Official Record of is arraigned on a
262-A:69-a, incharge under RSA shall file noticearising

court, immediatelysaid five days receiptwithin thefollowing
by personsaid of the of alcoholanyresults blood test adminis-

him,tered to the of the whorequiring personattendance
took the sample personfor said or of the whotest conducted

test,the or Failureboth. to file notice shall be deemed a
trial,waiver theirrequireto theattendance at and the official

report of pursuantsaid test issued to RSA shall262-A:69-a
be deemed theconclusive evidence of conduct and results
of said test.”

The indefendant this case was not informed of the above
statute not appearand it does that he knew of its existence.

the producedAbsent this statute State personwould have the
who conducted the blood alcohol content test as a witness.

Reenstierna, (1958).286,State v. 101 N.H. 140 TheA.2d 572
defendant that toargues onlyoffer the written ofrecord
the ofprooftest as its conduct result ofdeprivesand him
the theright to confront him.againstwitnesses N.H. CONST.

I, 15; 62, (1946);v.pt. art. State 94 46N.H. 119A.2dClapp,
VI; Texas, 400,U.S. v.CONST. amend. Pointer 380 U.S.

(1965);923, Alabama,L. 8513 Ed. S. Ct. 1065 v.2d Douglas
(1965).415, 934,380 Ed.U.S. 13 L. S. Ct. 1074 The2d 85

defendant acknowledges that the constitutional ofright
confrontation be thatmay argueswaived but RSA 262-A:69-k
(supp.) validlywaiver to none can be“deems” exist where
found under v.federal constitutional standards. Johnson
Zerbst, 458, (1938);1461,304 U.S. L. Ed. 58 Ct. 101982 S.

504, 394,v. 405 L.U.S. 31 Ed. S.2d 92Humphrey Cady,
(1972).Ct. 1048 argument upon assumptionThis therests

that the statute providesis unconstitutional if it for the admis­
sion of the official test report production bywithout the the
State of the person conducting the test.

We theconclude that statute’s reference to the “official
report of said thelegislative upontest” indicates reliance

hear-exceptioncommon-law officialwritten statements to the
say Evidentiaryrule. byis secured the proba-trustworthiness
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to maketheirthat willofficers dutybility dischargepublic
incon-thefoundedaccurate The isrecords. uponexception

official’s attendanceof thevenience and expense requiring
1630-335 Evidences.under these circumstances. Wigmore,

295,Parker, 141 883ed. v. 101 N.H. A.2d(3d 1940); Perry
86, 95 Statutes(1958); (1858).v. 37 N.H.Ferguson Clifford,

evi-asof chemical tests admissibleofficial recordsmaking
to violateheld notdence of their have beencontents regularly

the the witnessesto confrontconstitutional of an accusedright
405,Slavski, 140him. N.E.Commonwealth v. Mass.245against

452,Harvard,465 Commonwealth v. 356 Mass. 253(1923);
Annot.,346 (1924).A.L.R.(1969);N.E.2d 28929

Texas,Pointer v. the defendantreliedsupra, upon by
involved the use of at a hearingtestimony preliminarygiven

an notwhoof the defendant wasby pre-alleged accomplice
sent at theat the trial. wasthe defendant presentAlthough

counsel andhe notwaspreliminary byhearing represented
there him.was no of the witnesscross-examination Douglasby

Alabama, time,v. theinvolveddecided at the samesupra,
theuse of confession of the defendantan accomplice against

when the into The factsrefused Douglasaccomplice testify.
are which ourto State inv. courtanalogous Clapp, supra,
found a violation of Stateour constitution.

of ofThe confrontation with theequationapparent right
torule in these cases reform ofobstructhearsay appeared

therule. betweenthe hearsay “Despite superficial similarity
clause,therule and constitutional the Courtthe evidentiary

not be to them. Presentshould lawequateeager hearsay
Constitution; indeed,nichenot merit a in thedoes permanent

for reform a theme of evidenceits is litera-ripeness unifying
theFrom Bentham to authors of the Uniformture. Rules

Evidence, authorities have thatof agreed present hearsay
evidence from the courtroom. If Pointerlaw reliablekeeps

into the rule of unknownhas read Constitution a hearsay
not withreformers must centuriesonlyproportions, grapple

Note,inertia but with a constitutional as well.”of prohibition
Rule, 1434,the 75 Yale 1436Confrontation and Hearsay L.J.

(footnotes omitted).(1966)
Recent disavowed intention tocases have con-any

Green,the rule. 339 U.S.stitutionalize v.hearsay California



396

149, 489, (1970);L.26 Ed. Evans,2d 90 S. Ct. 1930 Dutton v.
74, (1970);213,400 U.S. L. Ed. 9127 Ct.2d S. 210 Mancusi

Stubbs, 204,v. 293,408 U.S. 33 L. Ed. 2d S. Ct.92 2308
(1972).

“While it may readily be conceded that hearsay andrules
the Confrontation Clause are generally todesigned protect

values,similar it quiteis a different tothing suggest that
the overlap is andcomplete that the Confrontation Clause
is nothing more or than aless codification of the rules of
hearsay and their exceptions theyas historicallyexisted at

[MJerelycommon law.. . because evidence is admitted in
violation of a long-established hearsay rule notdoes lead
to the automatic conclusion that rightsconfrontation have

Green,been 155-56,denied.” v. 399 U.S. at L.26California
495,Ed. at2d 90 S. Ct. at 1933-34.

1958),(4thStates,In v. United the476 Cir.255 F.2dKay
admission of an official record of a blood to provetest
alcoholic blood content approvedwas notas violative of the
right to Inconfrontation. his concurring opinion in Dutton

Evans, 95-96,v. 231,400 U.S. at L. Ed. at 9127 2dsupra,
223, Harlan,S. Ct. at stated: “A rule requiring productionJ.

of available significantlywitnesses would developmentcurtail
of the law of evidence to necessityeliminate the for produc-

oftion where productiondeclarants would undulybe incon-
venient and utilityof small to a Significantlydefendant.”

States,among the heexamples cites is v. UnitedKay supra.
Evans,In Dutton v. the bytest advanced the courtsupra,

is whether the evidence admitted exceptionunder an to the
hearsay rule bears such “indicia of reliability” as to provide

satisfactorya for the trier ofbasis fact to evaluate the truth
priorof the withoutstatement confrontation of the declarant.

byBlood tests for alcohol either examination of the blood
byor breathalyzer are scientifically reliable State v. Reen­(see

stierna progressand the from the meagerly trainedsupra)
Roberts, 414,inoperator State v. N.H.102 158 458A.2d

(1960), to the withpresent by breathalyzercase tests conduct­
only by operatored a certified indicate ofprocedurea test

Gallant, 72,State v. 108general reliability. N.H. 227 A.2d
(1967); Watts,597 Some on Police-­Observations

Intoxication, 34,Administered for 45 Rev. 64Tests N.C.L.
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evidence,We reliablehold that this(1966). scientifically
to a andand recorded public dutypursuantgathered

carries sufficientunder RSA 262-A:69-kadmitted (supp.),
ol be beforecharacteristics trustworthiness to safely placed

of the Theof without confrontation tester.the trier fact
to the State toconferred on a defendant producerequireright

notthe andthe who conducted test is statutoryperson
either the or Federal Constitution.State Peoplerequired by

Gauthier, 318, 184 488 United(1970);Mich.v. 28 N.W.2dApp.
Griswold,E. N.1970);160 Cir.(9thv. 431States F.2dLloyd,

Confrontation, 119 U. Pa.The Due Revolution andProcess
(1971).L. Rev. 711

We evidence under a state-createdthat admittedrecognize
to the rule neverthelessexception hearsay may infringe

Neil, 337 Cir.v. (6thconstitutional 452 F.2dPhillipsrights.
239,97in In re N.H.1971) and Mundy,dissenting opinion

371,245, the which85 375 of factors(1952).A.2d None
inthe trustworthiness of the evidence reviewed thoseweaken

found here.cases are
We in the of there isthat case a testbreathalyzeragree

the State tofor a defendant toless pro-opportunity require
ofin the case the blood.duce the tester than of an analysis

to the chemicaldue inThis is substantial delay obtaining
avail-of the to the instant resultsblood as comparedanalysis

However, there no con-the since isable from breathalyzer.
the thethat Statestitutional requirement operatorproduce

worksthe fact that theof the statute differentlybreathalyzer,
itthan in does not make invalid.in one case another

to RSAto testsRSA refers262-A:69-k (supp.) pursuant
breath deter-which of toincluded tests262-A:69-a (supp.)

meritof the and we find nomine alcoholic content blood
does includethat notin the defendant’s the statuteargument

the test.breathalyzer
was athe defendant in this case offeredIt thatappears

theto the attendance ofcontinuance in order procure
but the RSAdeclined 262-opportunity.breathalyzer operator

when admissiblemakes the officialA:69-k (supp.) report
of the conduct andthe “conclusive evidenceunder statute

to theWe makeof said construe thisresults test”. language
of theof the conduct and resultsconclusive evidencereport
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only producetest if both the and the State do notdefendant
227,the v. 81 N.H.operator for examination. State Lapointe,

(1924). statutoryA. A who waived his123 defendant has692
right operator mayto have the State the still summonproduce

operatorthe and have the evidencefor cross-examination
See RSAconsidered on the conduct and results of the test.

Scribner, 314,Pike(supp.); v. 101 N.H. A.2d262-A:63 142
(1958).154

The which threequestion duplicatefinal transferred asks of
the officialReportBlood Alcohol Forms was admissible as

report. ReportA Blood Alcohol For Breath Tests has been
authoritythedeveloped by publicthe division of health under

(IV)of RSA form of a white(supp.). This consists262-A:69-i
The form isoriginal pink yellow copies.and and carbon

incompleted by breathalyzer operator trip-and thesigned
yellowlicate and the handed to the defendant. All threecopy

dup-copies simultaneously yellow pinkare made and the and
the are admittedoriginal properlylicates as well as white

(3d1232,as official 4 s. atWigmore,records. Evidence 442
1940). record,ed. in evi-The machine test while admissible

dence, thereportis not the official referred to in statute.

overruled.Exceptions

Grimes, concurred.part;in the othersdissentedJ.

Grimes, uponin The rule reliedJ., dissenting part:
by the court the applies onlyis that confrontation clause

required productionwhen a for the of evidencewitness is
and apply requirementdoes not when the has been eliminated
by hearsayan rule.exception to or elimination of the

I cannot a new(supp.) creatingread RSA as262-A:69-k
exception hearsayto the rule which would eliminate the
requirement of the theperson samplewho took and adminis-
tered the a Thebeing presenttest as witness. statute seems

me speak clearly existingto to in of waiver of anmost terms
toright. “Failure to file notice shall be deemed a waiver

words,require their attendance . ...” In other in the absence
fact,waiver, Inpresence required.of a their as witnesses is

byspeaks rightthe of the conferredopinioncourt’s itself
presencethe statute. Since in the absence of a waiver their
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statute, theis the confrontation clause isrequired by applic-
able even under the court’s view of the constitutional right.

However, withdifferences the runcourt thanmy deeper
a over the construction of the statute.disagreement They
involve fundamental differences over the of themeaning
constitutional to confrontation under both Constitutionsright
and over the extent to which we should follow the plurality

Evans,of Dutton v. in the confronta-opinion supra, construing
tion clause of our State constitution.

It is sufficient to without discussion thatsay prolonged
I with the of four in Dutton anddisagree plurality basically

assert,with the four Idissenters. foralso reasons whichagree
later,I will thethat evidence hereadmitted doesexplain

not even meet the tests laid down the in Duttonby plurality
supra.

The to confrontation is one of the basicright safeguards
of If it had not been intended that it shouldliberty. provide

than that the rule asgreater protection given by hearsay
a mere elimination,rule of evidence to or evensubject change
there would have been no Billsneed to it in theenshrine
of of both Constitutions. And under the ruleRights yet

the in Dutton and this court in the caseadopted by plurality
us,before tothis confrontation can be outright wiped by

unlimited to the rule so as aexceptions hearsay long majority
of the court that thedecides evidence sufficient “in-posesses
dicia of This is an test indeed. Suchreliability.” amorphous

view, me,a it seems to substitutes a rule of men for one
of law and areduces togreat safeguard dependence upon
the whims of judges.

course,Of the framers of our Constitutions were aware
of the rule,then to the and theexisting exceptions hearsay
confrontation beclause must read in the of theselight excep-

However,tions. I do not believe that it everwas intended
that those could be extended or toexceptions enlarged permit
the admission of the evidence involved here. In California

court,the theGreen cited witness inv. was factsupra, by
at trial and therefore confrontation at trial was notpresent

denied. the Green case furnishes no for theSurely support
admission of the evidence here without theproducing person
who made the test.

The court relies the common-law official recordsupon
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theuponfoundedrule which isexception hearsayto the
the official’srequiringofexpenseinconvenience and

to theattendance, of duethe likelihood trustworthiness
records, public’sand theduty to make accurateofficial’s

hasexceptionthisAlthoughto correct mistakes.opportunity
constitutional, record”label “officialheld thebeengenerally

sure, recordunlike thecarefully To beapplied.must be
death,here, birth, and similarmarriage,records deedsassuch

by per-records, and and madeinspectionto correctionopen
beara criminal caseunconnected withpurposessons and for

resultBut the here of thereliability.of record issome indicia
theconvictingoffor specific purposeof a made thetest

branch,by of the executiveagentsconducteddefendant and
which seeks defendant’sdepartment governmentthe ofvery

be administeredthe testthatpossibleIn fact it isconviction.
made arrest.the who theby very policeman

involvedthe kindof of ofThe record the results tests
routine recordationto be with the mereequatedhere are not

isHere the fact recordedof as birth or death.facts such
andby recorder himselfa test theperformedthe ofresult
andanalysisas the method ofquestionscrucialinvolves such
testsadmissibilitythe The of suchreliability procedures.of

upon properwithuniformly compliancehas been conditional
Reenstierna,procedures the State v.being proved by State.

Gallant,(1958); 108286,101 v.140 572 StateN.H. A.2d
LaFountain, N.H.(1967); 10872,N.H. State v.A.2d 597227

(1967).219, 635A.2d231
byofaccuracy dependsthe notbreathalyzer onlyThe test

but also theupon procedures upon proper workingproper
and the of proper compoundedof the machine use chemicals

The properthe chemical content ofpercentage.to proper
machine criticalthe used in the is a factor in theampules

Baker, (1960).846,v. 355result. State 56 Wash. 8062d P.2d
tests,In onlyof blood it not thatimportantthe case is

the procedurestest be v.proper used Gallant(State supra)
but it be bethat shown to the blood thatalso defendant’s
was State v.Reenstierna in theAlso of bloodtested. casesupra.
tests, depend part uponthe results in evaluation theby tester.

errorBoth of involve chance fortypes tests substantial
personwhich of the performingeffective cross-examination



401

the evidencereveal. different thanthe test This is quitemight
thatDutton the stated “the cross-in where plurality possibility

could shown theof Williams haveexamination conceivably
made,statement, have been unreli-that the mightjury though

unreal.”was added).able wholly (Emphasis
too, inin Dutton relied theThen the uponplurality part

in not evidencethat that case “does involvefact testimony
fact,In of‘crucial’ or two the‘devastating.’”in senseany

the evidence to be so thatinconsequentialthoughtplurality
admission, error,if a reasonableits was harmless beyond

us, isIn case before the evidence both “crucial”doubt. the
it evidenceThe makes conclusiveand statute“devastating”.

the RSA areof the and results 262-A:63results by (supp.)
intoxication.of the defendant’smade facie evidenceprima

of that defendant wasWith the the drivingexception proving
on a the evidence ah the State needspublic highway, supplies

involved here is unlikethe evidenceto prove guilt. Certainly
the toin Dutton which was statedthe evidence by plurality

“of at most”.be significanceperipheral
that himself call theThe court a defendant may personsays

confront a defendantmade the test. But the towho duty
Evans,Duttonthe v.with falls State.witnesses supra,upon

4. Here the State was allowedfootnotedissenting opinion,
introduce facie evidence of withoutto guilt producingprima

witnesses.
where court’s leads.I am also concerned with the opinion

is made an officialIf a ofreportpoliceman’s investigation
record, without officer asit be introduced thecallingmay

or the ofwitness? What about ana reportautopsy report,
firearms identificationa expert?

were carefulThe of our Bills of to includedrafters Rights
in the Constitutions. Inthis substantial safeguard my judg-

ment, in of thewe it favorshould construe liberally right
to it to mereand not seek reduce aways paper guarantee.

waiver, ofvalid the theI would hold that absent a presence
witnesses was constitutionally required.

no contention that there has been aThere can be valid
here. was not informed aboutwaiver The defendantbinding

statute, court “it does not thatand as thethe says appear
he knew of its existence”.
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Although the constitutional to beright mayconfrontation
waived, such a waiver to be binding deliberately,must be
understandingly and v.knowingly made. Henry Mississippi,

(1965);443, 408,379 U.S. 13 L. Ed. 85 S. Ct. 5642d Douglas
Alabama, 415,v. 934,380 U.S. 13 L. Ed. 85 S. Ct. 10742d

(1965). Presuming waiver from inaction as in case isthis
514,inconsistent with this rule. Barker v. 407 U.S.Wingo,

(1972).101,33 L. Ed. S. Ct.2d 92 2182
Since the defendant did not know of the itstatute and

notwas made known him orallyto either or in atwriting
the time he received notice of the test nor thereafter until
trial, he could not have knowingly deliberatelyand waived

righthis to confront the persons who took the sample and
made the test.

I also am of the opinion questionthat the statute in will
operate deny counsel,to effective assistance of especially to
indigent constitution, I,defendants. Our State part article
15, waive,provides that heright liberty“this is at to but
only after the matter has been thoroughly explained by the
Court.” This that peopleindicates our do not favor inadver-
tent or presumptive waivers of constitutional rights.

“The right to confrontation basically right.”is a trial Barber
719, 725, 255, 260,v. 390 U.S. L. Ed. 8820 2d S.Page,

(1968).1318, matter, therefore,Ct. It is a in which1322
the defendant the “guidingneeds hand of Powellcounsel”.

Alabama, 45, 69,v. 158, 170,U.S. 77 L. Ed.287 53 S.2d
(1932).55, ByCt. 64 requiring a defendant choiceto make a

tests,days receiptwithin five of of the results of the the
manydecision must be madetimes before defendant appears

in court as in Therethis case. can therefore have been no
waiver of counsel and in the ofcase an he willindigent,

opportunityhave had no haveto for him.appointedcounsel
therebyHe is denied the of respectassistance counsel with
important Tennessee,to an right.trial See Brooks v. 406 U.S.

(1972).605, 358,L. Ed. Ct.32 2d S. 189192
I do not withdisagree purposethe basic behind the statute

which is to save the State from having produceto witnesses
properlyif the informed and represented willingdefendant is

to waive. But a fairer provided bymeans than is this statute
certainlycan be found to do without on twoinfringingthis

important rights.constitutional
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theI from that of court’stherefore dissent part opinion
test, butof thethat with the of thedeals admission report

theconcur in the remainder of opinion.

Hillsborough,
No. 6455.

v. DavidPorter Edward Porter.Jean

3,November 1972.

New Assistance Richard N. RossHampshire Legal orally){Mr.
for the plaintiff.

Grimes, The issue here theis ofconstitutionalityJ.
that of RSA 458:5 which as a condition ofpart requires juris-
diction thethat in a divorce action be domiciledplaintiff
within the State for ifone the defendant neitherisyear
domiciled here nor served with within the State.process

divorce,Plaintiff filed a 9, 1972,libel for tosworn on May
in which she that she had resided within the Statealleged

31,since 1971. furtherOctober She that the residencealleged
of her husband was unknown but that his last known address
was at a address in California and the name andgiven gave

brother,address of his inalso California. As a forcause
divorce, she that “irreconcilable differences betweenalleged
the have caused the irremediable breakdown theofparties

The libel was dismissed to onmarriage”. subject exception


