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(Second) Trusts, 242,s.of Comment d at 606. Con-supra
sequently, that fee no on the of thebearing proprietyhas

Furthermore,fee intermination involved this case. even if
fee,acceptancethis were to be in effect as an theregarded

combined could not becharge against principal considered
law,of considering amongunreasonable as a matter other

See,things yearthe of the trust.thirty-eight duration e.g.,
Barnard, 332, 346,CommercialTrust Co. v. 27 142 A.2dN.J.

(1958).865, 873
theFinally, plaintiffs’ probatecontention that court’s

the feeapproval effectivelyof termination resulted in the
of the annualreopening prior accounts cannot be sustained.

services,for the annualExcept chargesfor occasional extra
charges forwere income services alone. The termination fee

of thepreservation principalwas for the and enhancement
in accordance with the established method of trustee

thein in time.compensation Hillsborough Countyeffect at
1 TaxationWyatt,See & Trust Administration andMossaman

(1972);(1972); 1Aid.s. Uniform Probate Codes. 18.05 32.01
(1972).7-205, Laws Annotateds. 8 Uniform 582

overruled.Exceptions

All concurred.

Carroll,
No. 6244.

v. Robert L. Bell.State

29,December 1972.
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Rudman, F.B. andWarren Henry Spaloss,attorney general,
for the State.assistant (Mr.attorney Spalossgeneral orally),

Shea, forWilliam P. brief and the defendant.by orally,

Kenison, The for decision in this casequestionsC.J.
the called the defendantare whether witness(1) juvenile by

and,in his self-incriminationfact asserted privilege against
so,if furtherwhether the court’strial(2) ruling precluding

1970of In Octoberexamination this witness was proper.
the was convicted after trial of thedefendant by jury burglary

12,of onhouse in Newa Effingham, Hampshire, August
certain1970. the defendant’s to rulingsUpon exceptions

court,of and transferredthe the case was reservedsuperior
Grant,to thethis court Justice,by Presiding J.

the of his writtenThe defendant was convicted on basis
thethat afterconfession and other evidence shortlyupon

of two of thehe came intosuddenly possessionburglary
ammunition,items, hewhicha rifle and a box ofstolen

own. the defendant statedclaimed were his In his confession
and“broke into” the housethat he and “another person”

certain othertook the rifle and ammunition and specified
trial, the theAt defendant took stand anditems. repudiated

confession, the becausethe that he confessionsignedasserting
to him thatthe indicatedthe officers confessionobtaining
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crime he be ableonly by confessing to the would somehow
testified,who, actuallyhadjuvenileto friend hehelp his

crime.committed the
claim, juveniletheTo corroborate the defendant calledhis

The courtburglary.thetestify concerningas a witness to
testifytobeganhalted the examination when the witness

appointedto the and counselsurrounding burglaryas events
juvenile privilege againstto advise the of his self-

juvenile subsequentlyThe testified in cham-incrimination.
theyhim “if were to askbers that counsel had advised that

that,me, Bell into the and likeBobby go‘Did house?’ stuff
truth, if theyI to tell them the that he did.... Andwas

them,me, I tell ‘I refuseanythingasked about that was to
me.’” Onmayto on the that it incriminategroundsanswer

furthertestimony, the court precludedthe basis of this
juvenile protectthe in order to hisexamination of witness

self-incrimination, which defen-rulingtoprivilege against
except.dant’s trial counsel did not

that theappealThe defendant’s counsel for this asserts
privilege againstinvoked the self-­erroneouslycourt

could prop­incrimination on behalf of the who alonewitness
mayWhile there be occa­erly “personal” privilege.claim this
theattorney may properly privilegewhen an invokesions

States,Unitedfor client v.agenton behalf of and as his (Brody
(1st 1957); 120,McCormick, Evidence s.378 Cir.243 F.2d

1972)),(2d ordinarily the witness must himselfat ed.254
245, 246,Desilets, 73claim the State v. 96 N.H.privilege.

(1950); Anderson, 276, 495State v. Utah800 2d P.2dA.2d 27
(1851).(1972); 348,Foster, 354804 see State v. N.H.23

However, requiredno or ritualistic formula ismagic language
by anyinvokedprivilege effectivelyto the which isassert

toreasonably expectedbewhich the courtlanguage should
attempt v.privilege.to claim the Quinnunderstand as an

States, 155, 163, 964, 972,United 349 U.S. 99 L. Ed. 75 S.
(1955);668, 2268,Ct. 673 8 Evidence s. at 402Wigmore,

1961).(McNaughton rev.
actually assertingaWhere it is uncertain -that witness is

self-incrimination, the trial court shouldagainsthis privilege
In thistheinquire claiming privilege.whether he in factis

from thehave inferredreasonablycase the trial court could
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witness’ statement intendedjuvenile above that hequoted
Moreover,to follow counsel’s advice and claim the privilege.

defendant’s trial counsel was in chambers duringpresent
the examination of the thewitness and could have urged
court to ask the theif he werejuvenile assertingactually

if in thisfact there onhad been real doubtprivilege, any
question.

It is often said that the self-incriminationagainstprivilege
the fifth amendment to the United Statesguaranteed by

15,Constitution and article I of the Newpart Hampshire
constitution is an for the witness to refuse to answeroption
each as it is and not aparticular question propounded,

of all further the examiner. Unitedprohibition inquiry by E.g.,
Harmon, 354,States v. 339 359 Cir.(6thF.2d 1965); People

Austin, 445,v. 159 HindsColo. (1966);425412 P.2d
Co., 349,Hancock Mut. Ins. 155 Me. 155 A.2dv. John Life

see(1959);721 Constitutional Limitations on Evi­George,
dence in Criminal Cases rev. See(1969 ed).232 8generally

2268,s. at 405-06. The rationaleWigmore, supra underlying
rulethis rests the fact that the ais limitedupon privilege

one, the fromwitness toprotecting questionsresponding
if the inanswers would fact have a toonly tendency subject

him to The court must make theprosecution. necessarily
final determination of whether a truthful and complete

Wharton,be (3 Criminal Evi­response might incriminating
723,dences. at (12th ed. in order1955)),21 to protect against

Scammon,of 280,abuse the v. N.H.29(Janvrin 290privilege
and(1854)), in themost cases court will be unable to give

reasoned consideration to the claim until the witness’privilege
refusal to answer a is viewed in theparticular question light
of all of the circumstances of the case. v.particular Malloy

1, 653,378 U.S. L. Ed.12 84 S. Ct. 1489 (1964);2dHogan,
State, 282,see v. Md. 164 (1960);223 3Midgett A.2d 526

Wharton, s. 723.supra
case, however,In the it was clear that thepresent only

relevant the witness couldtestimony juvenile give pertained
to events and at the of thesceneoccurring during burglary,
such as whether he or the defendant had enteredactually
the Thehouse. trial court reasoned tocorrectly, contrary

advice to thecounsel’s even ifthat the werewitnessjuvenile,
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house,did enter the thisonlyto state that the defendant
couldprosecutionwould to incriminate him since thetend

thethen on cross-examination into sourceproperly inquire
(1829);K., 4 N.H.of the information. State v. 562witness’

Gestel, of in NewExclusionaryvan The Rules Evidence
20,21, (typewrittenMayCriminal 1961Hampshire Trials

wit-library).Court Thestudy Hampshire Supremein New
him-perjuringthen forced to choose betweenwould beness

theduringhe been bur-admitting presentor that hadself
thetypethe of situation self-glary. This is precisely

prevent.to Where thedesignedprivilegeincrimination was
case, bejuvenile, specialas in this care mustwitness is a

fullyto assure that the witness is awarebytaken the court
the of its waiver.implicationswarned ofprivilegeof his and is

in Gault: What NowGeorge, Hearing,and FairGault: Notice
(V.D. 1968);71, seeed.for the 89 NordinCourt?Juvenile

561,1, 527,Gault, 55, 87 S.re 18 L. Ed.In 387 U.S. 2d
(1967);1428, App.1458 v. Cal. 2dCt. 268People Cooper,

(1968)34, to(attorney appointed adviseRptr.73 608Cal.
Pinch, OhioState v. 28privilege);witness ofyouthful defense

1962) (counsel(Ohio for437, App.197Op. 235N.E.2d
privilegewitness’permitted to assertyouthful defense witness

questions).by objections particulartointerposing
usual,procedureto with thedispenseIn for the courtorder

questionto his eachprivilegethe claim asrequiringof witness
of theallow a blanket assertionpropoundedis and instead

asquestion the witnesscarefullythe courtprivilege, should
Mid­the Seeby calling witness.questions profferedto counsel

(1960);State, 282, Commonwealthv. 164Md. A.2d 526223gett
(1968);865,212, 225, 236 873-74354 N.E.2dMass.v. Douglas,

(Ore. 1971). IfApp.Miller, 1387 it then487 P.2dv.State
tes­nonprivilegedno relevantclearly there isappears that

offer, as here the witnesswheretimony which the witness can
issues, maythe witnesson limitedtestifycalled tois only

theclaim ofupon histestifyingbe from furtherexcused
(7thCansler, 952, 955 Cir.419United v. F.2dStatesprivilege.

1969). rulegeneralbe to exalt theTo hold wouldotherwise
beyond thethe claimofparticularized assertionsrequiring

unnecessarypoint usefulness; in anof its it would result
itjury;and further confuse the andof timeconsumption

harassment.subjectwould the witness to needless
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Even ifthere was no error.We therefore conclude that
court had beenthe trialthe byprocedure employed

in view of theit have been harmless errorwouldimproper,
hadin that the defendantchamberstestimonyjuvenile’s

the defendanthouse. toentered the Someindeed prejudice
reversible error.in order to constitutebemust established

Rheaume, 319, 116 A. 758 (1922);80 N.H.v.State Midgett
Baker, 60,348Commonwealth v. Mass. 201 N.E.2dv. State supra;

Commonwealth, 270, 183Va.Worrells v. 212 S.E.2d(1964);829
(1971).723

overruled.Exceptions

concurred.All
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