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residential or to a ofdistrictagricultural policy requiring
them to be located in laid outland areas andespecially equip-

that is “established” mobile home at the timeasped, parks
the homes are located thereon. This is the in whichway
the word “established” was used in the from Ameri-passage
can in the court’sJurisprudence quoted opinion.

The restriction which the court is a limita-seriousimplies
tion not on land use but also the number of mobileonly upon
homes which be located in the town. Mobile homesmay pro-
vide comfortable and decent shelter for unablemany people
to afford conventional Iof homes. would thattypes require

restrictions their be anduseany upon clearly expressed
reasonable. I consider the amendment as construed theby
court to be neither.

Strafford,
No. 6331.

State

v.

E. Millette.Joyce

29,December 1972.
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Rudman, B.B. HowardWarren and Myers,attorney general,
offor the State New(Mr. Hampshire.Myers orally),attorney

Massachusetts, B.Liacos, and (Mr.ofPaul Roger PhillipsJ.
theLiacos for defendant.orally)

for the Newbrief andJr., orally, Hamp-byShortlidge,R.J.
Union curiae.Civil Liberties ás amicusshire

Griffith, defendant withTwo indictments thechargeJ.
a and an ac-murder in the assecond degree, principal

of RSA 585:14under therespectively, provisionscomplice
from a violation of RSAfor a death resultingallegedly
filed defendant wasA for themotion585:12. particulars by

then furnished a bill ofand the State particularsgranted
then moved toforth the acts Defendantsetting charged.

on and this wasthe indictments numerous groundsquash
Court, de-denied Trial to thethe J.,by Flynn, subject

The of the deniallaw raisedfendant’s questions byexception.
the intransferred trial court advancewere reserved and by

the State.of withouttrial objection by
a medical doctor andThe defendant is psychiatrist

Theto in State. indictmentlicensed this allegingpractice
a inin the crime as statesher principal partparticipation

in the in that“did commit murder secondthat she degree
30, 1970, adid toon she administerwilfully pregnantMay
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woman, Cann,one Ellen aMary legalwithout excuse sub-
ofthereby procure miscarriagestance with intent to the

asuch woman thereby Marythe of Ellen Cann.causing death
585:12,RSA The thechargingRSA 585:14.” indictment

andaccomplice “knowinglydefendant as an states that she
ofwilfully purpose facilitatingfor the of the commission

offense, procurement illegal miscarriage,an the of an
(RSA 585:12)” and instructions andgave knowledge

person.furnished instruments to the decedent and a third
The of that the decedentparticulars allegesState’s bill

miscarriage approximatelysuffered an induced while she was
three and one-half within her term of pregnancymonths

the unquickenedso that abortion was of an foetuscharged
585:12,in violation of RSA a misdemeanor.

585:14, uponRSA the which indictmentsstatute these
based, ifprovides personare that a causes the death of a

by or topregnant perpetrating attempting perpetratewoman
(RSAfelony destroying quickenedeither the of a foetus

585:13) or the misdemeanor of theprocuring miscarriage
(RSA 585:12),unquickenedof an “hefoetus shall be deemed

inguilty degree, punishedof murder the second and shall be
accordingly.”

Among urged by quashthe reasons defendant to the
indictments the “New ch.following: Hampshireis RSA

whichupon585:14 this indictment is also based is unconsti-
adjudicationtutional in that it renders a defendant liable to

of a viola-guilt degree solely uponof murder in the second
re-tion of withoutRSA ch. where death occurs585:12

the mens reaquiring an evidence or ofallegation, proof
required subjectsfor the crime murder and further suchof
a basedpossibility imprisonmentdefendant to the of life

585:12)(RSAonly requiredon the intent for a misdemeanor
fine ofyearwhich term of one or acarries a maximum

one thousand dollars or both.”
theoryIt theappears that indictments are framed onthese
Malicethat RSA a homicide offense.585:14 defines distinct

elementaforethought, long indispensableestablished as an
Pike, 49of the crime v. N.H.byof murder our cases (State

(1902);(1870); 606,399 54 A. 38State v. 71 N.H.Greenleaf,
814, 822,Nelson, 489,478,State v. 103 175N.H. A.2d
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1153282, Ct.denied, 879,cert. S.369 8 L. Ed. 82U.S. 2d
601:6),(RSAand our statute(1961)) murder indictmentby

of the structureis not In viewin either indictment.alleged
itasof this State’s homicide law integrating,consistently

malicedoes, termedthe measure of blameworthinessspecific
acreates585:14we that RSAcannotaforethought, agree

includenotdoesand whichvariant murder offenseseparate
malice element.as anaforethought

law.There were no of murder at common Ourdegrees
toon murder established dis­statute degrees primarily

of murderhomicide and left the definition totinguish capital
585:1; Wharton,1 Criminal Law andthe RSA Pro­courts.

1957).cedure s. ed. Malice is(Anderson241 aforethought
an inexcusable and man-en­“unjustifiable, unmitigrated

which attitudestate-of-mind” involves of“everydangering
kill,an intent to or an intent(1) (2)mind which includes to

or an intent to do an in(3)inflict actbodily injury,great
wilful ofwanton and an unreasonable humandisregard

of underrisk the wilful a wanton act such cir­(i.e. doing
that there a and likeli­cumstances is obviously plain strong

orresult),hood that death or an(4)great bodily injury may
Perkins,intent to a Criminalperpetrate dangerous felony.”

Pike, 404;v.1969);­ Law 46-48 ed. State at State(2d supra
v. at 614.Greenleaf, supra

rea in murder is more asMens intelligibly expressed
the of the word“malice” without addition “aforethought”

of thewhich but confusion in view use of theadds nothing
in the defini-“deliberate andterms premeditated”statutory

585:1; Perkins,tion of murder. See RSAfirst-degree
Law, terms,Criminal at 30. to its lowest“[R]educedsupra
murder,‘malice’ in means of such circumstancesknowledge

that to common there is a andaccording experience plain
likelihood that death will follow thestrong contemplated

act, with an of excusecoupled perhaps implied negation any
Holmes, Chance,or in Commonwealth v. 174justification.” C.J.,

245, 252, 551,54Mass. N.E. 554 (1899).
The ancient law of homicideecclesiastical ruledharshly

that if a man causes death because of aaccidently pro-
act, death,hibited however remote from the the actor

Binavince,is liable for the death. The Ethical Foundations
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1, In17 (1964).L. Rev.Fordham33of Criminal Liability,
law, awasmaliceof the common alwaysthe development

in earliestmurder butcrime ofelement in thenecessary
of homicidein all casesmalice was occurringtimes imputed

Moreland, Law of Homicideof ain the commission felony.
been, however, to retreat14 “There a tendencyhas(1952).

murder, andbemustactfeloniousfrom the that anyposition
the act must be afor resultrather to insist that this dangerous

feloniesone, that certaintheassisted assumptionperhaps by
arson, areand inherentlysuch as burglaryrape, robbery

Perkins, of withSanction CulpableAlignmentdangerous.”
Pavlic,325, v.Conduct, (1964);49 L. Rev. 364Iowa People

562, (1924).199 N.W. 373Mich.227
murder committed“Allreads as follows: byRSA 585:1

torture, deliberate andor other pre-poison, starving,
orcommitted inmeditated or attemptingperpetratingkilling

arson, orto robbery, burglary,kidnapping, rape,perpetrate
murder not of the firstand allmurder of the firstis degree;

not makeThis statute doesof theis second degree.”degree
ofin the commissionof homicidemurder out occurring

certain murderfelonies but classifies as first anydegree
felonies.in thesecommitted perpetrating

acourt everthe nor ourNeither adoptedlegislature
unlawfulfrom the commission of anof malicepresumption

in ourWhileor misdemeanor.act whether languagefelony
tobe construedmurdercases may presumedefining

the commissiona homicidemalice from occurring during
Pike,v.(Statefeloniesthe namedof inherently dangerous

606, 54State v. 71 N.H.49 399 (1870);N.H. Greenleaf,
633,501, State171 atState v. 86 N.H.A. 38 (1902); Thorp,

Nelson, malice remains an indis-879 (1961))v. 103 N.H.
anmurder. “Malice is notelement in the crime ofpensable

likemere act of butof law from theinference anykilling;
issue, theit must be foundfact inother jury uponby

Ourv. at 614.evidence.” State Greenleaf, supracompetent
inbethat it shall sufficienton indictmentsstatute provides

that “the defendantfor murder toan indictment charge
killmalicedid and of his aforethoughtfeloniously, wilfully,

deceased, for man-in an indictmentand murder the and
andkillthe defendant didto feloniouslyslaughter charge

the deceased.” RSA 601:6.slay
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The new criminal code RSA 630:1 effective November
1973, ofour common-law definitionrestatesessentially
murder with and Under this statutegreater clarity precision.
murder if oris committed a person purposely knowingly

the ofcauses death another or causes death under circum-
the ofstances extreme indifference to valuemanifesting

human life. ifThis latter is the actorrebuttably presumed
causes death with whilea deadly weapon committing,

arson,to or incommit afterattempting flight committing
or the RSA II.626:7burglary any against person.felony

The code substitutes a definition of in murdermaliceprecise
for the “malice and eliminatesphrase aforethought” any

of malice from feloniespresumption inherently dangerous
unless death is caused aby deadly weapon.

The of our law on homicide makesforegoing background
RSA 585:14 an if it hereis as eitheranomaly interpreted

a to find malice from a of mis­violation adirecting jury
demeanor orstatute the inwith element of malicedispensing
murder. We with the defendant’s if thethatagree argument
former were the statute beinterpretation adopted might

227,State v. 81 N.H.constitutionally impermissible. Lapointe,
A. v. Robbins,697 (1924);123 Wilbur 349 F. 149 Me.(D.Supp.

1972). We do not reach the constitutional howeverproblem
wesince are not convinced that of the statuteinterpretation

under conditions and thein of our onlawpresent light
murder us to find that RSApermits 585:14 eliminates malice

an ofas element murder. State v. 70 N.H.Compare Ryan,
196, 46 A. 49 (1899).

Abortion of an foetus was not a crime atunquickened
common law. the destruction of a foetus wasOnly quick

and then Perkins,as a misdemeanor.punishable only
Law, McNab,Criminal at 140. In State v. 160N.H.20supra

an(1849), indictment to the ofenactmentbrought prior
our abortion statutes the accused with thecharged causing
death of a woman means used to an abortiveby procure
childbirth. It was held that for the homicide aboveliability
the of could benot wheredegree it wasmanslaughter charged
not that Thethere to the death.was an intent causealleged
crime, said,it was was from murder thedistinguished by
absence of malice. The abortion homicide caseonly reported

the 585:12,since enactment of RSA 13original and 14 in
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(1873).Wood,1848, 484v. 53 N.H.ch. 743 was StateLaws
quickbe atwoman was shown toIn Wood the deceased

that the defendant’sperformedwas sothe time the abortion
585:13).(RSA Yet the indictmentfelonytheacts constituted

or danger-of blameworthinessrely imputationdid not on an
malicealleged aforethought.expresslyousness and

compels any particulartwothe above casesNeither of
are enacted to585:14. Since statutesof RSAinterpretation

timein at the of their enact-deal with conditions existence
ment, in aimproper interpretingwe think it not statute

tocenturya after its enactmentfor the first time over
in that havechangesto the conditionsgive some attention

years.interveningin theoccurred
that the time ofout at this statute’spointsDefendant

enactment, jurisdictionsand in otherearlythe cases statutes
from abortionsresultingof deathmalice to casesimputing

the aResting uponcontext of era.reflected the factual
from unlawful actsmay impliedbepremise that malice

in the inherentthey had a solid basisto lifedangerous
Parker,v.time. See Commonwealthat thatdanger of abortions

(1845); Moore,263, v. IowaState 12850 25Mass. 265
(1869); (1851). McNabState, State v.ButSmith v. Me. 4833 cf.

primarilythe of abortionpracticeofEarly proscriptionsupra.
in allpresentwomen from risksprotect pregnanttosought

andhospitalat that time. Both abortionsurgical procedures
deadlywithfraught danger.full term werechildbirth at

at the timeonlywere discoveredand bacteriaAnesthesia
were and blood-passed. Antibioticsthat our abortion statutes

Tietze andcentury developments.are twentiethbanks
1969).(Jan.Abortion,Lewitts, American 3Scientific220

languagethat the of our statute ispointsDefendant out
Penalfrom the New Yorkliterallytaken almost 1829

unenactedthe tenor of the times was anCode. Indicative of
operations generallyproposal making surgicalin that code

life.necessary preservetoa crime unless
for themay explanationbe anforegoingWhile the

require interpretit not toof the does uslanguage statute
forprosecutionwith malice in adispensingthis statute as

unintended death resulted from com-murder where an
“even arudelyHolmes statedof amission misdemeanor.

beingbeingbetween stumbled over anddog distinguishes
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the(1881))Law andCommonThe(Holmes,kicked”
intentofof theuniversal importance permeatesrecognition

criminalthat “theour of law. Chief Doe notedsystem Justice
a conclusivelaw not itsdoes object byaccomplishgenerally

to the fact”of mental (Lyonscontraryguiltpresumption
beChild, 72, we think wouldv. it(1881))61 N.H. 73 and

thisto soour of murderto law interpretcontrary
331, 353189 A.Bowdler 88 N.H.statute. See v. Company,

(1937).
to that the defendantThe here failindictments allege

Ellen with malice askilled Cann aforethought pro-Mary
Under thesevided RSA 601:6 for all murder indictments.by

the to convict of murderindictments the State claims right
be re-without of element of malice wouldthe theyproof

other for murder.to in indictmentquired prove every
bewillIf a statuteState interpretedv. supra. possibleGreenleaf

con-with the that the intended topresumption legislature
fine State v.its action within constitutional bounds. Lapointe,

228,81 A. 693. a mustN.H. at at In addition statute123
be in with ofconstrued as of and the lawpart harmony

Wewhich a 5.it forms Statutes 362 (1953).82part. C.J.S.
do not construe RSA 585:14 as aestablishing separate
crime of murder to as elsewhere definedunrelated murder

murder asbut rather as a of elsewhereestablishing degree
defined statute and common law.by

The defendant entitled to her motion tois have quash
The the forState indict and defendantgranted. may try

it ismurder under RSA 585:14 providedsecond-degree
to malice or itand prove aforethought mayprepared allege

RSAunderthe forindict and defendanttry manslaughter
585:8, under indict-the defendant thesebut it notmay try
ments.

thenotview of the reached we have consideredIn result
in-for dismissal of theof defendantother thegrounds

dictments.

sustained; indictments quashed.exceptionDefendant’s

All concurred.


