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Grafton,
No. 6368.

Raymond Patterson, E. Corliss.administrator v. WilliamO.

Percy v.G. Same.Harold

29,December 1972.

Kalled, for theandbrief orally, plaintiffs.byJ.James

Lord, David(Mr.&Martin KillKelleyNighswander, J.
defendant.for theKillKelley orally)

Duncan, intestate,The Etheladministrator’splaintiffJ.
M. and her Harold G. thesehusbandPercy, Percy, brought

to out of whichactions recover a collisiondamages arising
8, 1967, Hebron,at when anoccurred on automobileJune

the inin a direction defendant wassoutherly byoperated
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automobile,the husband’scollision with operatedplaintiff
wife, from awhen it entered thethe highwayplaintiffby

side, offor theon the proceedingdriveway westerly purpose
view, werewith a and verdictsnorth. Trial was by jury,

Ethel, herein refer-Thefor thereturned plaintiffplaintiffs.
trial, herthe andthe has deceased sincered to as plaintiff,

to her action.administrator has prosecuteappeared
trial, the defendant to denialIn the course of the excepted

and denialfor and verdicts toof motions nonsuits directed
voirto to the onmotion certainof his jurorsquestionsput

to the toHe to certaindire. also instructions jury,excepted
instructions,of of for andthe denial certain his requests

to the anddenial of motions set aside verdictsto the his
Thethe verdicts.for questionsnothwithstandingjudgments

reserved and trans-wereof law these exceptionspresented by
theferred Justice,Presiding King,by J.

Hebron,3 inon RouteThe accident in occurredquestion
line, thethe late forenoon asthe town innear Bridgewater

Ethel, 64, Motelthewas Whip-o-willleavingplaintiff aged
It rain-cook. waswas as awhere sheand employedcottages

Shethe was wet and rain-slicked. wasand highway operat-ing,
defendant,Thea 1965 Chevrolet agedstationwagon.ing

convertible,25, with1964was a Chevrolet tempor-operating
ary plates.

collision,the the defen-It was not thatdisputed following
north of the drive-vehicle came to restdant’s just Whip-o-will

lane,in the toit closewhere was southboundwhollyway,
centerline, rim;left front on itsthe with the wheel resting

and somewhatthe vehicleand that wasplaintiff’s opposite
defendant’s, in a directionof the headednorth northerly

shoulder, in or to theits wheels closeon the easterly right
ditch.gravel

for and directed ver-of motions nonsuitsIn hissupport
dicts, the that thethe reliesdefendant plain-upon proposition

and thatatiff’s testimony postulated physical impossibility,
own should not bebound her andshe is by per-testimony

415,91Bartis v. N.H.mitted to recover. 20 A.2dWarrington,
thatThe is that it was(1941).642 impossible plain-argument
theover atcould have been struck “whiletiff’s vehicle edge

shownasof the lane and then endedhave upnortherly
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the taken before the vehicles wereby moved.photographs”
The testified that when she entered theplaintiff highway

there were no vehicles in and that the defendant’ssight,
automobile came into view over the of acrest hill to the
north as she reached the northbound lane and that it “im-

started onto lane . ..mediately more or lesscoming my
... so much in lane that I couldn’tsideways my proceed,

and I out to the of the ditch.. . and tookpulled very edge
foot off the accelerator... he hit memy where theright

door and .. .windshield is and I felt intohinge myself going
the ditch and .. ..”backwardssliding

The defendant testified that he was at atravelling speed
of miles an hour heas came over the hill afterfifty rounding

left,a curve to his that when he saw the plaintiff entering
the brakes,he the “went into a skid... Ihighway applied

her,let back,tried to around ... turned and atup... go
this moment was . .”impact..

The the to the automobilesphotographs showing damage
make it that the vehicles could not have comeplain together
when the car was crosswise of the road and halfplaintiff’s

lane,in the southbound theas defendant testified. Rather
indicate that the left front of the vehiclethey defendant’s

struck the left side of the car in such a thatplaintiff’s way
the car must have been northbound and headedplaintiff’s

ditch,toward the heras and other evidencetestimony
indicated. A of marks the showedphotograph upon highway

wheel,marks made the defendant’s left frontgouge by pro-
across the center line from the north to the south-ceeding

lane,bound with a tire track or “erasure” marktogether
into the mark. This track or mark commencedleading gouge

several feet north of the mark and in rangouge part parallel
to the center line at a distance of three to four feet within
the northbound lane.

Thus from the evidence the could findjury reasonably
that the accident as the saidhappened substantially plaintiff
it did: that her car was struck in the northbound lane while
it ditch,was on an toward the and that the force ofangle
the south,collision moved it backward toward the while the

cardefendant’s caromed linethe center north-across into the
bound lane.
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the of the hillThere was that crest was someevidence
the fromhundred feet from which thefour drivewayfifty
If theentered the defendant wasplaintiff highway. travelling

testified,hour heof miles an as itat a is truefiftyspeed
would have reached thethat the northbound laneplaintiff

it took the defendant to reachwithin the time that the point
what the testified didof collision. This was plaintiff happen.

The was not bound to the defendant’sjury accept testimony
could found fromas to his and havespeed, expert testimony

that his vehicle must have been the“hydroplaning” upon
ofwater on the so that the the road towardslopehighway,

the would have caused it to into theeast gravitate plaintiff’s
lane of travel until such time as the defendant recovered

tocontrol so as execute the turn back toward the southbound
which he helane testified made.

the defendant’s ofAccordingly, argument physical impossi­
not Weis are satisfied that the of defen­issuesbility accepted.

dant’s and werenegligence plaintiff’s contributory negligence
forissues the and that the formotions andnonsuitsjury,

directed wereverdicts denied. For like reasons weproperly
see no merit to the defendant’s based theargument upon

415, 642,rule of v. 91Bartis N.H. and20 A.2dWarrington,
no error in the to theinstructions that both werejury parties
under a to maintain a lookout and to theirduty proper keep
vehicles under control.proper

The defendant to the denial of severalexcepted requests
instructions,for and theplaces particular emphasis upon

ofdenial those to accident” andrelating “pure “skidding”.
The defendant testified that he skidded heas theapplied

hill;overbrakes the of thecrest but he made no claimjust
that his caused the collision. He testified that heskidding
turned to the northbound inlane order to ahead ofpass
the but then turned back toward the southboundplaintiff,
lane, too late to avoid collision. onThus his atestimony,

of causal could not be made.finding skidding reasonably
His contention was that the started to thecross south-plaintiff
bound when helane was feet arid that the125only away,

>collision was caused for that reason.
The evidence tended to show that the defendantplaintiff’s

was carried into the northbound thelane by hydroplaning
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due tohighway,vehicle on the surface water on theof his
requestedthe evidence thehis None of meritedspeed.

and not“skidding negligence”,that in of itself isinstruction
be defendant’srequestedor that there shouldthe instruction

“merelywere that the accident was causedit foundverdicts.if
skidded, it a accident”. Inpurethe car that wasbecause

case, the courtit within the of trialthe rests discretionusual
whether instructions shall beto determine such given. LaDuke

(1951); Shor,Lord, 122, Perks v.97 83 138v. N.H. A.2d cf.
(1970);273, Co. v.110 N.H. 266 A.2d 127 ExpressAdley

(1962).Bruzzese, 283, jury184 564 The was104 N.H. A.2d
partytheperson recover when otheronlythat “a cantold

fault”, in of negli­defined terms causalat which waslegallyis
case, requestedin the instructionstheOn the evidencegence.

denied, in the discretion.court’sproperlywere
jury upon negligence,the the issues ofinstructingAfter
causation,violation, court read thethe trialstatutory and

III, includ­I and RSAprovisions of RSA 262-A:54262-A:54
III, requiring driver toaing provisionthe of subsection

approachingwhenspeed“at an reducedappropriatedrive
intersection”, aroundgoingandapproachingan and “when

specialcurve, whena hillcrest... andapproachinga when
byor other trafficrespect pedestrianswith tohazard exists

Thehighwayof defendantweather or conditions.”reason
acurve and hill-­approachingthat the reference to aargues
pointtheir from theinappositewere of distancecrest because

(1952));466, 92of v. 97 N.H. 163collision A.2d(Martin Kelley,
the reference to an “intersection” wasapproachingand that

from the enteredprejudicial way plaintiffbecause the which
XIII,See XXXV.the a drive. RSAhighway privatewas 259.1

forhadevidence that the defendant drivenThere was
orforty-fivea ofspeeda at consistentsubstantial distance

the hillcrestaround a curve and overfifty miles an hour both
that thisthe accident. It was findableabove the ofscene

“hydroplaning phenome-in thespeed was as to resultsuch
drivewayTheto the accident.non” and contributed cause
referredhighwaythe wasnotplaintifffrom which the entered
prefacedthe courtto the andat trial as an “intersection”

thatexcerpts with an instructionstatutorythe of thereading
themthe fall underjurythe should determine “whether facts
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wasthe defendantMoreoverthem”.do not fall underor
reliedthethat uponthe orderfromaware plaintiffpretrial

its262-A:54, no instructionsbut restrictingRSA requested
concludetowe no reasonseeIn the circumstancesapplication.

the instructionsbeen misledhave given.that the byjury may
theerr indid notthe courtWe hold that denyingalso

movementstoand 26defendants 24 turningrelatingrequests
thetofailure toand262-A:42), right(RSAand keepsignals

a lane ofofor theof anreason blockingemergency,by
tothereference tonoThe contained dutytravel. charge

center, were submittedand the casesof theto the rightkeep
reasonableto exerciseof the common-lawon the basis duty

theof theAn bycare. duty imposedstatutoryexposition
(RSAto other 262-­of the road as vehicles eachlaw meeting

15, common-laworand the various16) exceptionsA: statutory
262-A:15; v.rule (RSAfrom the Lynchjustifying departure

477, 121, wouldBissell, 473, (1955))11699 N.H. A.2d 125
of reason­to the common-lawhave added principlenothing

which wasunder the circumstancescare adequatelyable
Sherburne, 85 N.H.v.in the L’Esperancecharge.explained

107, 203,103, 106, (1931).155 A. 205
theas to how accidentof theThe hap-testimony parties

herto theinwas direct conflict. plaintiffAccordingpened
lane whenin the northboundwascar northerlyproceeding
it wasto the defendantcollided.the vehicles pro-According

course, and broad-at a to his southboundangleceeding right
theroad, ofin both lanes. On this statetheofside partly

16, effectrecord, 18 to the17 andthe defendant’s requests
of conductrecover on athe could notthat findingplaintiff

wereno relevance andher own hadto testimonycontrary
on the basisThe to recoverdenied. soughtplaintiffproperly

rulehow theit notand isof her own perceivedtestimony,
415, (1941),91 N.H. 642Bartis v. 20 A.2dof Warrington,

506,Leclair, 136N.H.rule of Harlow v.the eroded 82and
A. could(1927),128 apply.

of nineamotion that the court seriesThe defendant’s put
voir dire wasonto properlyjurorsprospectivequestions

theto determine whetherThedenied. questions sought
ofto burdenunderstood proof,principles relatingjurors

accident, emergencyskidding,purecontributory negligence,
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and the like in advance of any uponinstructions such issues.
from the whichApart questions customarily putare to the

500:32,jurors theby pursuantcourt to RSA the extent of
dire, court,the voir by by capitalwhether the or counsel in

(1915)),6, 12, 670,v. 95(Statecases 78 N.H. A. 673Comery,
wholly justice.is the the Seepresidingwithin discretion of

also RSA beenpracticeThis has considered “flexible519:20.
fair”, permit necessaryand and to examination individualas

require, in the theReportcases court’s discretion. Fifth of
(1954);Council see Standards to TrialRelating12-13Judicial

(ABA (1968));by Jury Approved5. Draft 472.4 Am. Jur.
(1969).200,Jury s. 789 The sought2d at motion which in

part to determine the effect of of fact uponassumed states
jurorsthe properlyattitude of the denied. See Shermanwas

Sons, 574, 578,M.v. William Conn. 13126 A.2dRyan &
(1940).134, 136

on the verdicts.Judgment

All concurred.


