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The herein isorder

Petition dismissed.

All concurred.

Carroll,
6393.No.

Robie, Sr., & M. a.v. Glenna Lillis &a.Richard S.

29,December 1972.
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theRailed, forbrief and plaintiffs.orally,byJ.James

Branch, andMillimet, MatthiasDevine, Stahl & ReynoldsJ.
the defendants.forE.Richard orally)Galway Reynolds{Mr.

foraofKenison, from a denial petitionAppealC.J.
seekwhich thenuisance inof anabatement plaintiffsalleged

fromthe defendantsa injunction restrainingpermanent
tract of landon four-acreshed aa boatmaintaining storage

Tuftonboro, Newofin the townto the defendantsbelonging
of Lakenear the shore Winnipesaukee.Hampshire,

aobtained injunction preventingPlaintiffs temporary
1968 which was amendedin Decemberfurther construction

Prior to thebefore the fulltwo occasions hearingon hearing.
merits, Refereetheon the (JohnH. Leahy), appointedJudicial

viewedRSA 493-A:lto RSA and491:23 (supp.),pursuant
shed, and the sur­ofseveralthe boat plaintiffs’ properties

the refereeheld beforeA full wasarea. hearingrounding
thea decreethereafter issuedwho petition upondenying

weretheno nuisance existed sincea that premisesruling
and in a reasonablefor aused reasonable purposebeing

decree,to the to thePlaintiffsmanner. seasonably excepted
toand andforof certaindenial rulings,requests findings

Allthe referee.madecertain and questionsrulings byfindings
were reserved and transfer­theseof law raised by exceptions

Court (Keller,without theto this courtred ruling by Superior
to RSA 493-A:3.C.J.), pursuant

busi-rental andDefendants a boat storageoperate repair,
infrom the boat shedness about two miles questionstorage

anin 1968 to accommodatewhich was constructed increasing
whichthe defendantsnumber of boats serviced requiredby

the boatseachthree monthswinter springDuringstorage.
outand truckedtime to time taken out ofare from storage

road, overoccursand the reversea narrow processalong
that thein Plaintiffs claimthe fall.a three-month period

nuis-constitute aof the boathouseandexistence operation
commercial struc-the the first andance because shed is only
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ture in what is otherwise a rural and arearesidentialquiet,
and that it is a the otherwise unscarreduponblight landscape.
In that the inparticular, plaintiffs allege “heavy” trucking
and out of the in theboats and fall will cause unreason-spring
able noise and dust and tohazards andplaying bicycling
children and other the narrow accesspersons traveling along
road. Plaintiffs further contend that the value of their prop-

will iferties the allowed to remainboathouse isdepreciate
and its is allowed to continue. it claimedisoperation Finally,
that the of oil and in the andboatspresence gasoline

theelsewhere on will create an unreasonable firepremises
hazard to the properties.surrounding

The of the referee included thejudicialreport following
and “The Town of Tuftonboro has no zon-findings rulings:
orlaws ordinances and the defendants are not in violationing

of orlaw ordinance. The referee finds thatany statutory
the of to theboats boathouse in the Fall and totrucking
the marina in the does not of con-itselfcorporation Spring

nuisance;stitute an abatable that hazard of children playing
in the road notdoes constitute a nuisance in Evi-this case.

minimum,dence noise and dust was at a andconcerning
dust,it is found that and ifnoise not to adoes existany,

where it is a nuisance.point
“Evidence as to effect on land values wassurrounding very

scarce. [One land in 1971 on Tuftonborowitness] bought
Neck and to it and ‘make aexpects develop profit.’

“There was evidence from the thethat boat stor-plaintiffs
house constituted a fire hazard therebecause wasage always

boats,some around or in the as it was hard togasoline get
it all out when a boat.storing

“It is found that the land values near the haveboathouse
not deteriorated of thereason whereboathouseby being
it is. The fire hazard of to be nocomplained appears greater
than inexists where isany storage place gasoline present.
It is noted that there fireis a located withindepartment
one mile of the boat building.

evidence,consideration of theall it found thatis“Upon
the boat . not ordoes constitute astorage building.. public

nuisance where it is or of usebecause itsprivate by being
to store Itboats. is further found that the aredefendants
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forthe involved a reasonable andusing purposepremises
in It thea manner. is recommended thatreasonable tempor-

abe terminated and the forary injunction request permanent
be denied.”injunction

Plaintiffs have that the boathouse bothconstitutesalleged
a and a nuisance. Prior of courtdecisions thispublic private
make it that anclear a nuisance be defined asprivate may

which in anresults unreasonable interference withactivity
the See v.use and of another’s Webbenjoyment property.

147,108 N.H. Urie v. Franconia(1967);A.2dRye, 230 223
Co., 131,107 v.N.H. 360 Proulx(1966);218 A.2dPaper

Keene, Concord,427,N.H. 158 455 Lane v.(1960);102 A.2d
485,70 N.H. 49 A. 687 (1900). See 6-A Americangenerally

Prosser,Law of s. 1954);Casner ed.28.22Property (A.J.
s. (4thTorts 89 1971);ed. ofRestatement Torts(Second)

822, 17, nuisance,s. at (Tent.22 Draft No. A1971). public
hand,on the other “anis unreasonable interference with

a common to the (Second)Restatementright general public.”
Torts,of s. at 3. It821B(1), is behavior which unreason­supra

health,interferes with the comfort orably con­safety, peace,
venience of the 6-A American ofLawgeneral community.

28.23, 68; Torts,s. at Restatement of(Second)Property, supra
Co.,s. Urie821B(2) see v.(a); Franconiasupra 107 N.H.Paper

131, 249,218 360A.2d v.(1966); 105 N.H.McKinney Riley,
197 Mills, 92,A.2d White(1964);218 v. Suncook 91 N.H.
13 (1940).A.2d 729 Conduct which interferesunreasonably
with the of others be both a and arights may public private
nuisance (Urie v. Franconia Co. RestatementPaper supra;

Torts, 821B,(Second) of s. Comment h at 9-10), andsupra
both involve an of similar Re­actions considerations.analysis

Torts, 82IB,s. e 6.statement of Comment at(Second) supra
Essential to a of either ora a nuisancefinding public private

is a determination thethat interference ofcomplained is
Keene,Proulx v. 427,substantial. N.H.102 158 455A.2d

Brooks, 70,v. 79(1960); N.H. 104 A. 786Page (1918); Lane
Prosser, 87,v. Concord 577;s. atsupra; supra Restatement

Torts,of s.(Second) 5.821B(2) (c), atsupra (F)821 54 (Tent.
16, s.1970),Draft No. and 4at (Tent829A 18,Draft No.

“Substantial1972). harm is that in excess of the customary
interferences a land user insuffers an organized society.
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tangible interference with aIt an andappreciabledenotes
Property,6-A American Law of s.property interest.” supra

28.25, However, “[n]ot every and73. intentional substantialat
enjoymenta in the and ofperson’sof interest useinvasion

society...... Life in organized involvesland is actionable
of Practicallyunavoidable clash individual interests. allan

with. interfere to some extent orhuman activities.. others
[E]achinterference.... inof individualinvolve some risk

aput with certain amount ofcommunity upa must
interference, and takeand mustinconvenienceannoyance,

mayall ongeta of risk in order thatcertain amount
[T]he attemptof imposelaw torts does not totogether....

person’swhere one conducteveryin case has someliability...
inLiability imposed onlyon another. iseffectdetrimental

to thangreaterthe harm or risk one iscases wherethose
....to bear under therequiredto be circumstancesoughthe

liability[T]he rule of fordeveloped a... intentionallaw has
[which] requires that an intentional be... invasioninvasions

is for it.”causingone liable Restatementbeforeunreasonable
(Tent.(Second) 822,Torts, Draftof 5. Comment at 27-28g

17,1971). requirement of afindingofThis unreasonable-No.
Webb v. 108the law of nuisance.the crux ofness is Rye,

(1967);147, Lane v. Concord LaddN.H. A.2d 223230 supra;
(1894);185,Co., Prosser,A. 1041v. 37Brick 68 N.H. supra

89, 596.s. at
of all the relevantconsideration circumstancesproperThe

to the plaintiffthe of the harmbalancing gravitya ofinvolves
conduct, both to himselfthe of the defendant’sagainst utility

427,Keene, 158Proulx v. N.H.community.the 102and to
(1960); s.Property,American Law of455 6-A supraA.2d

(1939). See28.26, 75-76; Tortsof ss.at Restatement 826-31
be“In conduct will unreason-general,Webbv.also Ryesupra.

to the isutility publicto the actor andonlyable when its
6-Athe harm that results.”gravitythe ofoutweighed by

28.22, 66.s. at This sameProperty,Law ofAmerican supra
thedetermining appropriate-involved inprocess isweighing

been toa nuisance has foundinjunctive relief onceofness
384, 388, A.110 N.H.Caanan 268v.(Crockerexist College,

(1970); Law844, Webb v. 6-A American847 supra;Rye2d
28.35, Torts,97; ofs. at RestatementProperty, supraof supra
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in themores. the scales must941), heavilyweighalthough
of thisthe natureoffavor because extraordinaryplaintiff’s

225,Keene, 222,111 N.H.v.form of relief. See Ferguson
605, Keokuk Electro-MetalsRiter v.607-08 (1971);279 A.2d

Co., 710, Boomer v. Atlantic151 (1957);Iowa N.W.2d248 82
312,Co., 219,Cement 309 257 N.E.2dN.Y.S.2d26 N.Y.2d

941,Torts, s. atof 711-12.(1970);870 Restatement supra
Annot.,See 40 A.L.R.3d 601 (1971).generally

refereeIt in case that theis clear this judicial correctly
the defendants’ usein thatthese tests determiningapplied

The recordreasonable.of the boat shed was fully supports
harm, theif inflictedthethe conclusion that any, upon plain-

isof the boathousethe andtiffs from existence operation
nor unreasonable.neither substantial

wouldthe claim that the shedonThe evidence bearingonly
of the defendantsonewas an admissionbe a fire hazard by

removed frombeoil could neverthat all and entirelygas
one of thefromthe and an assertionall of boats plaintiffs

under certain circum­can be athat explosivepotentgasoline
to establish a nuisance.insufficientThis isstances. plainly

inare housed an aluminum shedThe that the boatsfact
four-acre fieldwhich located on ais any remainingdispels

Even the ofcontention.to thissubstance gasolinestorage
whenconstitutes a nuisanceoil inand onlylarge quantities

owners substantial.isthe hazard to adjoining property
384, See also(1971).Hilliard La. So.2d 127v. 256260Shuff,

Chambers, 270, Erie185 379 (1971);Ga.v. S.E.2dFrazier 228
383, 150 A.2d 351 No substan­(1959).Oil 395 Pa.v. Corp.,Gulf
in case.was shown thistial hazard

valuesin landEvidence the claim of aon depreciation
Furthermore, isthiswas scarce and argumentconflicting.

in nuisancethe courtsaccorded little byordinarily weight
that the law cannotcases on the protectgenerallyground

neces-which is a riskland valueslandowners from fluctuating
Con-Nicholson v.Seein landinherent all ownership.sarily

507,House, Inc., 383Conn. A.2d153 218necticut Half-Way
Ass’n, 380ConservationSmith v. Western(1966); Wayne County

St. Martin’s526, v.463 (1968);Mich. 158 N.W.2d Young
505,Church, 6-A American(1949);64 814361 Pa. A.2d

28.22,s. at 67.Law of supraProperty,
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There was similarly insufficient evidence to support a find-
ing of nuisance from increased hazards to children playing

street,in the the only evidence on point being testimonythis
that children playedlived and thealong byroad traveled
the defendants’ trucks. Nor was there evidence supportto
a finding that the trucks would create an unreasonable

Inc.,amount of dust or v. Bahr &noise. 126Stegner Ledoyen,
(1954).220,App. Note,Cal. 106 See2d 272 P.2d generally

Noise Nuisances: Commercial Enterprises v. ofOwners Resi-
(1954); Annot.,Property,dential 7 L. Rev.Vand. 695 24

(1952).194 The by plaintiffsauthorities cited con-A.L.R.2d
cerning truck a involve nighttime operationsnoise as nuisance
substantially interfering with unlikepeople’s sleep this case
where there was undisputed testimony onlythat the trucks

Ewers,travel theduring working day.normal Fox v.E.g.,
(1950);650,195 Md. 75 357 v.A.2d 242Aldridge Saxey,cf.

(1965).238,Ore. 409 184P.2d Increased traffic or trucking
generally injunctiveis not a for relief v.ground Western(Smith

Conservation Ass’n and the plaintiffsWayne County supra),
not,would have prove, theyhad to as did an unreasonable

interference with their of theuse road or their ingresswith
Shattuck,or from theiregress properties. Graves v. 35 N.H.

(1857); Inc.,v. Bahr &257 Stegner Leyoden, supra.
We think plaintiffs’that final and contention thatstrongest

the boat storage shed should be excluded from the otherwise
ofneighborhood“residential” because its commercial and

“unsightly” accepted.nature cannot be A review of the photo-
in the theregraphs and other evidence case indicates that

no for thelegal allegation unsightly.is basis that the shed is
qTrue, lovely Georgian exquisiteit is not edifice of charm.

However, the traditionallylaw has trod with utmost caution
declaringin a structure and far unattrac-unsightly, greater

than heretiveness was shown must be beforeestablished
requirethe law will See Obrecht v.its destruction. National

(1960);Co., 399,361 Mich. 105 143 6-AN.W.2dGypsum
28.22,American Law of s. at 67-68. ThisProperty, supra

however,is not to ansay, qualitythat the unaesthetic of
activity not in theimportant balancingis an consideration
process involved in the determination of its reasonableness

Farm,under the v. Wishboneall circumstances. See Gerrish
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237, National108 N.H. (1967); Obrecht v.231 A.2d 622 Gypsum
Mich,Co., 417-18, at (1960).361 at 105 151-52N.W.2dsupra,

Note,See An CauseAesthetic Nuisance:generally Emerging
Action,of 45 N.Y.U.L. Rev. 1075 (1970).

A a land incom­nuisance arise from usemay undoubtedly
Mandelker, Thewith thepatible surrounding neighborhood.

Process,Role of Law in the 30 Law & Contemp.Planning
Prob. “A be a(1965). nuisance26 thingmay merely right

—in the like a in the instead ofparlorwrong place, pig
Co., 365, 388,Euclid v. Amblerthe U.S.272Realtybarnyard.”

303, 311, 114, v.71 L. Ed. 47 S. Ct. 118 (1926); Catalfo
47, 871,Shenton, 49, 149 873 A(1959).N.H.102 A.2d person

established,has a valid that an closely-­ordinarily expectation
or will remainsettled subdivision exclusivelyneighborhood

However, the of that is sub­residential. validity expectation
rural”weakened where the is andstantially locality “pastoral

in the Seewith tracts of vacant land as instant case.large
238, 243-44, 184,Ore. 409 187-88v. 242 P.2dSaxey,Aldridge

Fuller, 299, (1961);Wade v. Utah 365(1965); 12 2d P.2d 802
Morrison, RecentBeuscher and Zoning ThroughJudicial

Cases, 440,1955 L. 444-51.Nuisance Wis. Rev.
Plaintiffs that in of con-this increaseddayurge ecological

cern we should broaden the of the lawboundariesexisting
inof nuisance to fill the where environmental andgap zoning

however,off. Weleaves are of the thatlegislation opinion,
the traditional nuisance functionthatanalysis justperforms

towell and would be difficultadmirably exceptionally
We have taken care to outline the basic struc-improve upon.

ture of the thelaw of nuisance to demonstrate that present
rules which land anresolve uses upon analysisconflicting
of the of inter-unreasonableness and asubstantiality person’s

flexible, wellference with another’s are andequitablerights
to the When fail to obtain reliefadapted problem. plaintiffs

case,in theas instant it is because the interference complained
of has not been shown to be or unreasonablesubstantial
under of the It notall circumstances. does unreason-appear
able to to locateus a boat shed on a four-acre tractstorage

inof land a rural albeit which“residential” locality depends
in for its economic livelihood on and otherpart boating
recreational activities.



500

exhibits,We have reviewed the and examined thetestimony
theof boat shed and theincluding photographs surrounding

area, weand conclude that the ofand thefindings rulings
referee are the record and consis-judicial amply supported by

tent with the law of nuisance as and indeveloped applied
State.this

overruled.Exceptions

All concurred.

Cheshire,
No. 6436.

CorporationMeinhard-Commercial

v.

Hargo Woolen & a.Mills

29,December 1972.

Devine, Millimet, &Stahl Branch and Robert A. Backus {Mr.
Backus for Meinhard-Commercialorally) Corporation.


